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FEDERAL TELECOMMUNICATIONS POUCY ACT 
OF 1986 



WEDNESDAY, SEPTEMBER 10, 1986 

U.S. Senate, 

COHHITTEI ON COMMERCE, SciENtX, AND TBANSPORTATION, 

Washington, DC 

The committee met, pursuant to notice, at 9:85 a.m. in room SR- 
253, RusseU Senate Office Building, Hon. John C. Danforth (chair^ 
man of the conmiittee) presidii^. 

Staff members Eissigned to this hearing: Regina Keeney, staff 
counsel and Tom Cohen, minority staff counsel. 

The Chaibbun. We are delighted to have as the first witness on 
his bill the nuyority leader, who has introduced S. 2565, the Tele- 
communications Policy Act of 1986, obviously addressing a question 
of great concern. Witness the number of people present today. 

And Senator Dole, thank you very mu(^. 

[The bill follows:] 

(1) 
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S.2565 



« the orderlj uid competitive development of the leleconununications 



IN THE SENATE OF THE UNITED STATES 

June 18 (le^Blalive day. Jum 16), 1986 
Hr. Dole mlroduced the following bill; which was road twice and referred K 
Committee on Commerce, Science, and TrtuBportation 



A BILL 

To ensure the orderly and competitive development of the 
telecommunications industry. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Federal Teleconununica- 

4 tions Policy Act of 1986". 

5 TITLE I 

6 SEC. 101. PURPOSE OF LEGISLATION. 

7 In order to ensure the orderly and competitive develop- 

8 ment of this Nation's telecommunications industry, the Con- 

9 gresa deems it necessary and appropriate for the Federal 
10 Communications Commission, in accordance with the public 
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2 

1 interest as set forth in title II of the Communications Act of 

2 1934, as amended (47 U.S.C. 201-224), to promulgate and 

3 implement the regulations set forth in title n of this Act. 

4 TITLE II 

5 SEC. 201. ADOPTION BY COMMISSION OF REGULATIONS 

6 CONCERNING CLASS I AND CLASS II LOCAL 

7 TELEPHONE COMPANIES AND DOMINANT IN. 

8 TEREXCHANGE CARRIERS. 

9 Within thirty (30) days after the date of this Act, the 

10 Federal Communications Commission shall, without regard 

11 to the procedures otherwise required by sections 551-559 

12 and 701-706 of title 5, United States Code {commonly re- 

13 ferred to as the Administrative Procedm'e Act), adopt the 

14 following regulations concerning Class I and Class n local 
16 telephone companies and dominant interexchange carriers (as 

16 defmed in such regulations), and publish such regulations in 

17 the Federal Register: 

18 "PART A— DEFINITIONS 

19 "SBC 1. GENERAL DEFINITIONS. 

20 "For the purpose of these regulations, unless the con- 

21 text otherwise requires — 

22 "(a) 'Carrier' means any person deemed a carrier 

23 under the Communications Act of 1934 or amendments 

24 thereto, or, with respect to intrastate telecommunica- 

25 tions, under the laws of any State. 
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To ensure the orderl; &nd competitive development o( the telecomnuniGatioiis 
industry. 



IN THE SENATE OF THE UNITED STATES 

JuNB 18 Qegisl&live ivy. Joke 16), 1986 

Hr. Dole introduced the following bill; which wu read twice twd referred to the 

Committee on Commerce, Science, twd Trangportation 



A BILL 

To ensure the orderly and competitive development of the 
telecommunications industiy. 

1 Be it enacted by the SentUe and House of Representa- 

2 lives of the United States of Ameri&i in Congress assembled, 

3 That this Act may be cited as the "Federal Telecommimica- 

4 tions Policy Act of 1986". 

5 TITLE I 

6 SEC. 101. PURPOSE OF LEGISLATION. 

1 In order to ensure the orderly and competitive develop- 

8 ment of this Nation's telecommunications industry, the Con- 

9 gress deems it necessary and appropriate for the Federal 
10 Communications Commission, in accordance with the public 
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1 interest as set forth in title n of the Communic&tions Act of 

2 19S4, as amended (47 U.S.C. 201-224), to promulgate and 

3 implement the regulations set forth in title II of this Act. 

4 TITLE II 

6 SEC. ZOl. ADOPTION BY COMMISSION OF REGULATIONS 

6 CONCERNING CLASS I AND CLASS II LOCAL 

7 TELEPHONE COMPANIES AND DOMINANT IN- 

8 TEREXCHANGE CARRIERS. 

9 Within thirty (30) days after the date of this Act, the 

10 Federal Communications Commission shall, without regard 

11 to the procedures otherwise required by sections 551-569 

12 and 701-706 of title 5, United States Code (conmionly re- 

13 ferred to as the Administrative Procedure Act), adopt the 

14 following regulations concerning Class I and Class n local 

15 telephone companies and dominant intereschange carriers (as 

16 defined in such regulations), and publish such regulations in 

17 the Federal Register: 

18 "PAET A— DEFINITIONS 

19 "SEC 1. GENERAL DEFINITIONS. 

20 "For the purpose of these regulations, unless the con- 

21 text otherwise requires — 

22 "(a) 'Carrier' means any person deemed a carrier 

23 under the Communications Act of 1934 or amendments 

24 thereto, or, with respect to intrastate telecommunica- 

25 tions, under the laws of any State. 
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1 "(b) 'Class I local telephone company' means any 

2 telephone company uid any entities directly or indi- 

3 rectly owned or controlled by such telephone company 

4 or affiliated through substantial common ownership 

5 Uiat, individually or together with such entities, was 

6 serving more than ten million 6ve hundred thousand 

7 (10,500,000) -telephone access lines on January 1, 

8 1985. 

9 "(c) 'Class n local telephone company' means 

10 any domestic telephone company, which provides regu- 

11 lated wireline exchange telecommunications and ex* 

12 chuige access services, and its affiliated domestic tele- 

13 phone companies that, individually or together with its 

14 affiliate domestic telephone companies, was serving 

15 more dian five million (5,000,000) and less than ten 

16 million five hundred thousand (10,500,000) telephone 

17 access lines on January 1, 1985, and any entity direct- 

18 ly or indirectiy owned or controlled by such telephone 

19 company or affiliated through substantial common own- 

20 ership, but shall not include any parent company of 

21 such telephone company or any affiliate of such parent 

22 company not having an ownership interest in a domes- 

23 tic telephone company. 

24 "(d) 'Commission' means the Federal Conununica- 

25 tions Commission. 



oy Google 



1 "(e) 'Customer premiseB equipment' means equip- 

2 ment employed on the premises of a person (other than 

3 a carrier) to originate, route, or tenniQat« telecom- 

4 munic&tions, but does not include equipment used to 

5 multiplex, mtuntain, or terminate access lines. 

6 "(I) 'Dominant interexchange carrier' meani any 

7 carrier and its affiliates, other than a Class I or Class 

8 n local telephone company, that the Commission has 

9 defined as a 'dominant carrier' pursuant to 47 C.F.B. 

10 Part 61, and that, for the last fiscal year ending prim 

11 to January 1, 1985, received annual revenues of over 

12 ten billion dollars ($10,000,000,000) from &e offering 

13 of domestic message toll service, as defined in 47 

14 C.F.R. § 31.510. 

16 "(g) 'Electronic publishing' means the proviaion of 

16 any information that dominant interexchange carrieiB 

17 or Uieir affiliates have, or have caused to be, originat- 

18 ed, authored, compiled, collected, or edited, or in 

19 which they have a direct or indirect financial or propria 

20 etary interest, and that is disseminated to an unaffili- 

21 ated person through some electronic means. 

22 "(h) 'Infonnation' means knowledge or intelli- 

23 gence represented by any form of writing, signs, sig- 

24 nals, pictures, sounds, or other symbols. 
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1 "(i) 'Information access' means the provision of 

2 specialized exchange telecommunications services by a 

3 Glass I or Glass II local telephone company in an ez- 

4 ' chan^ area in connection with the origination, termi- 

5 nation, transmission, switching, forwarding, or routing 

6 of telecommunications traffic to or from the facilities of 

7 a provider of information services. Such specialized ex- 

8 change telecommunications services include, where 

9 necessary, the provision of network control signaling, 

10 answer supervision, automatic calling number identifi- 

11 cation, carrier access codes, testing and maintenance of 

12 facilities, and the provision of information necessary to 
18 bill customers. 

14 "(j) 'Person' means any individual, partnership, 

15 firm, corporation, association, or other business or legal 
IB entity. 

17 "00 'Technical information' means intellectual 

18 property of all types, including, without limitation, pat- 

19 cuts, copyrights, and trade secrets, relating to planning 

20 documents, designs, speoifioatiDns, staadu^S, and prac- 

21 tices and procedures, including employee training. 

22 "(1) 'Telecommunications' means the transmission, 

23 between or among points specified by the user, of in- 

24 formation of the user's choosing, without change in the 

25 form or content of the information as sent and re- 
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1 ceived, by means of an electromagnetic transmission 

2 medium, including all instrumentalities, facilities, appa- 

3 ratus, and services (including the collection, storage, 

4 forwarding, switching, and dehverj of such informa- 

5 tion) essential to such transmission. 

6 "(m) 'Telecommunications equipment' means 

7 equipment, other than customer premises equipment, 

8 used by a carrier to provide telecommunications 

9 services. 

10 "(n) 'Telecommunications service' means the of- 

11 fering for hire of telecommunications facilities, or of 

12 telecommunications by means of such facilities. 

13 "SEC 2. DEFINITIONS RELATING TO CLASS I LOCAL TELE. 

14 PHONE COMPANIES. 

15 "For the purpose of part B of these regulations concem- 

16 ing Glass I local telephone companies, unless the context 

17 otherwise requires — 

18 "(a) 'Affiliate of a dominant interexcbange 

19 carrier' means any organization or entity that is under 

20 direct or indirect common ownership with or control by 

21 a dominant interexcbange carrier or is owned or eon- 

22 trolled by another affiliate of such company. For the 

23 purposes of this paragraph, the terms 'ownership' and 

24 'owned' mean a direct or indirect equity interest (or 

25 the equivalent thereof) of more than fifty (50) percent 



oy Google 



1 of an entity. 'Subsidiary of a dominant interexchange 

2 carrier' means any organization or entity in which a 

3 dominant interexchange carrier has stock ownership, 

4 whether or not controlled by a dominant interexchange 

5 canier. 

6 "(b) 'Exchange access' means the provision of ex- 

7 change services for the purpose of originating or tenni- 

8 nating interexchange telecommunications. Exchange 

9 access services include any activi^ or function per- 

10 formed by a Class I local telephone company in con- 

11 nection with the origination or termination of interex- 

12 change telecommunications, including but not limited 
18 to the provision of network control signaling, answer 

14 supervision, automatic calling number identifioation, 

15 carrier access codes, directory services, testing and 

16 maintenance of facilities, and tiie provision of infonna- 

17 tion necessary to bill customers. Such services shall be 

18 provided by facilities in an exchange area for the trans- 

19 mission, switching, or routing, witliin the exchange 

20 area, of interexchange traffic orig^ting or terminating 

21 within the exchange area, and shall include switching 

22 traffic within the exchange area above the end office 

23 and delivery and receipt of such traffic at a point or 

24 points within an exchange area designated by ui inter- 
' 36 exchange carrier for the connection of its facilities with 
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1 those of the Clus I local telephone ooropaDy. Such 

2 oonnectioiiB, at the option of the interexchange carrio-, 
S shall deliver trafGo with signal quality and charaeteriB- 

4 tics equal to that provided simikr traffic of an; domi- 

5 naat interexchange carrier or other nonaffiliated intw- 
' exchange carrier, including equal probability of block- 

7 ing, based on reasonable traffic estimates supplied by 

8 each interexchange carrier. Exchange serrices for ex- 

9 change access shall not include the performance by any 

10 Class I local telephone company of interezobange traf- 

11 fie routing for any interexchange carrier. 

12 "(c) 'Exchange area' or 'exchange' means a geo- 

13 graphic area established by a Class I local telephone 

14 company in accordance with the following criteria: 

15 "(1) any such area shall encompass one or 

16 more contiguous local ezchuige areas serving 

17 common social, economic, uid other purposes, 

18 even where such configuration transcends munid- 

19 pal or other local governmental boundaries; 

30 "(2) every point served by a Class I local 

31 telephone ccnnpany within a State shall be in- 
33 eluded within an exchange area; 

38 "(3) no such area which includes part or all 

24 of one standard me&'opofitan statistical area (or a 

36 consolidated statistioal area, in the case of densely 
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1 populated States) shaJl include a aubatantial part 

2 ' of any other standu-d metropolitan etatistical area 

5 (or a consolidated statistical area, in the case of 
4 densely populated States), unless the Conunission 
9 shall otherwiHe allow; and 

6 "(4) except with approval of the Commission, 

7 no exchange area located in one State shall in- 

8 dude any point located within another State. 

9 "(d) 'Information service' means the offering of a 

10 capability for generating, acquiring, storing, tranaform- 

11 ing, processing, retrieving, utilizing, or making avail- 

12 able information which may be conveyed via telecom- 

13 munications, except that such service does not include 

14 any use of any such capability for the management, 

15 control, or operation of a telecommunications system or 

16 the management of a teleconununications service. 

17 "(e) 'Interexchange telecommunications' means 

18 telecommunications between a point or points located 

19 in one exchange telecommunications area and a point 

20 or points located in one or more other exchange areas 

21 or a point outside an exchange area. 

22 "(f) 'Transmission facilities' means equipment (in- 

23 eluding without limitation wire, cable, microwave, sat- 

24 . ellite, and Sberoptics) that transmit information by 

25 electromagnetic means or which directly support such 

S 2666 IS 2 
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10 

1 transinigsioii, but does not include customer premises 

2 equipment. 

S -SEC. 3. DEFlNniONB RELATING TO CLASS U LOCAL TELB- 

4 PH<»<IE COMPANIES. 

5 "For the purposes of part C of these regul&tions 

6 coQceniinjf Class n local telephone companies, unless the 

7 context otherwise requires — 

8 "(a) 'AfGliate' or 'affiliates' means any orguiiza- 

9 tiou or entity in which, directly or indirectly, a parent 

10 company of a Class II local telephone company has 

11 any ownership or equity interest or control. 

12 "(b) 'Affiliated interexchange carrier' means any 

13 interexchange carrier that provides domestic interex- 

14 change telecommunicationB and that was acquired by 

15 the parent of a Class U local telephone compai^ 

16 during the calendar year ending December 31, 1983. 

17 "(c) 'Exchange access' means the provision of ex- 

18 change services for the purposes of originating or ter- 
19. tninarin g interexchange telecommunications. Exchange 

20 access services include any activity or function per- 

21 formed by a Class U local telephone company in con- 

22 nection with the origination or termination of inlerex- 

23 change telecommunications, including but not limited 

24 to the provision of network control signahng, answer 

25 supervision, automatic calling number identification. 



oy Google 



1 carrier access codes, directoi^ services, testing and 

2 maintenance of facilities, and the provision of infonna- 

3 tion necessary to bill customers. Such services shall be 

4 provided by facilities in an exchange or serving area 

5 for the transmission, switching, or routing, vnthin the 

6 exchange or serving area, of interexchange traffic orig- 

7 inadiig or terminating within the exchange or serving 

8 area, and, except as provided in section 10(bK2) of 
8 these regiUations, shall include switching traffic within 

10 the exchange area above the end office uid deUvery 

11 and receipt of such traffic at a point or points within 

12 an exchange or serving area designated by an interex- 

13 change carrier for the connection of its facilities with 

14 those of the Class 11 local telephone company. Such 

15 connections, at the option of the mterexchange carrier, 

16 shall deUver traffic with signal quaUty and characteris- 

17 tics equal to that provided to similar traffic of any 

18 dommant interexchange carrier or any IOC, including 

19 equal probability of blocking, based on reasonable traf- 

20 fie estimates supplied by each interexchange carrier. 

21 Exchange services for exchange access shall not in- 

22 elude the performance by any Class II local telephone 

23 company of interexchange traffic routing for any mter- 

24 exchange carrier, except that tanked routing of traffic 

25 among multiple points of presence designated by an 
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.1 interexchange carrier (solely at the option of such 

2 carrier) within an exchange or serving area based on 

3 the destinatioD of such traffic outside a Glass n looal 

4 telephone company's facilities (but not routing of traffic 
6 among trunl groups from an end office or access 

6 tandem to a point of presence or aay routing beyond 

7 such points of presence) shall not be considered inter- 

8 exchange traffic routing. There shall not be more than 

9 one point of presence of any interexchange carrier at 

10 any physical location. 

11 "(d) 'Exchange area' or 'exchange' means those 

12 geographic areas established by a Class 11 local t«le- 

13 phone company within which such company has the fa- 

14 cilitiea and capability (on the schedule set forth in aec- 

15 tion 10(b) of these regulations) to provide traffic 

16 switching above end offices and delivery and receive of 

17 such tn^c at a point or points designated by an inter- 

18 exchange carrier within such exchange areas for the 

19 connection of its facilities with those of the Class 11 

20 local telephone company. Additional or different ex- 

21 change areas shall be established by Class n local 

22 telephone companies in the future, with the approval of 

23 the Commission, when and where the foregoing criteria 

24 are met. In addition to the foregoing, each Class 11 
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1 loc&l telephone company ezchan^ area shall meet the 

2 (ollowing criteria: 

S "(1) any such exchange area shall encompasB 

4 one or more oondguoua local exchange areas aerv- 

5 ing common Boctal, economic, or other purposes, 

6 even where such configuiation transcends munici- 

7 pal or other local governmental boundaries, and 

8 sluUl take into consideration Class I local tele- 

9 phone company exchange areas and associated 
serving areas; 

"(2) no suoh area which includes part or all 
of one metropolitan statistical area (or a consoli- 
dated statistical area, in the case of densely popu- 
14 lated States) shall include a substantial part of 

16 any other metropolitan statistical area (or consoli- 

16 dated statistical area, in the caae of densely popu- 

17 lated States), unless the Commission shall allow; 

18 and 
"(3) except with approval of the Conunission, 

no exchange area located in one State shall in- 
clude any point located within another State. 
"(e) 'Exchange teleconununicationB' means: 

"(1) telecommunications between points 
within an exchange or serving area; 
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1 "(2) telecDmmuiucationB between or among a 

2 point or points within a Class 11 local telepfaooe 

3 company exchange or serving area and either — 

4 "(a) a point or pmnts vithin another 

5 Gluss n local telephone company exchange 

6 or serving area, 

7 "(b) a point or points within the serving 

8 area of any IOC, or 

9 "(c) a pWBt or points within an ex- 

10 change area of a Class I local telephone 

11 company if the Class II local telephone com- 

12 pany exchange or serving area(B) and the 

13 IOC serving area are associated with the 

14 Class I local telephone company exchange 

15 Bjeh as of the date of these regulations; and 

16 "(3) telecommimications between a point or 

17 points within a Class II local telephone company 

18 exchange or serving area and a pomt or points 

19 within an IOC serving area which has been asso- 

20 ciated with such Class II local telephone company 

21 exchange or serving area with the apivoval of the 

22 Commission as permitted by section 3(g) of these 
28 regulationB. 

24 "(f) 'Independent operating company' and 'IOC 

25 mean any carrier, other than a dominant interexchange 
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1 carrier, or a Clou I or Clus 11 kwal telephone compa- 

2 ay, providing exolumge teleoonununicationB and ez- 

3 change access service. 

4 "(g) 'Infonnati<m service' means the offering of a 

5 capabili^ for generating, acquiring, storing, transform- 

6 ing, processing, retrieving, utihzing, or m«.Hng avail- 

7 able information which may be conveyed via teleoom- 

8 munioationg, except that such service does not include 

9 (1) any use of any such capabili^ for the management, 

10 control, or operation of a telecommunications system or 

11 the management of a telecommunications service, or 

12 (2) the provision of time, weather, and such other simi- 
18 lar audio services that are offered by aay Glass 11 local 

14 telephone company as of the date of these regulations. 

15 "(h) 'Interexchange telecommunications' means 

16 telecommunicationB between a point or points located 

17 in one exchange or serving area (as defined herein or 

18 as established by a Class I local telephone compuiy as 

19 of Uie date of these regulations) and a point or points 
2D located in one or more other such areas or a point out- 

21 side such an area: Provided, however. That telecom- 

22 munications between or among a point or points within 

23 a Class II local telephone company exchange or 

24 serving area and either — 
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1 "(1) a point or points within another Class 11 

2 local telephone company exchange or serving 
8 area, 

4 "(2) a point or points within die serving area 

5 of any IOC, or 

6 "(S) a point or points within an exchange 

7 area of a Class I local telephone company, if the 

8 Class n local telephone company exchange or 

9 serving area(s) and the IOC serving area have 

10 been associated with the Class I local telephone 

11 company exchange area as of the date of these 

12 regulations or thereafter, shall not be interex- 
18 change telecommunications: And provided further, 
14 That, with the approval of t^e Commission, a 
16 Class n local telephone company may associate 

the serving areas of other lOCs with its exchange 
or serving areas, and in such cases telecommuni- 
cations between a point or points vrithm the Class 
n local telephone company exchange or serving 

20 area and a point or points within the associated 

21 IOC serving area shall also not be interexchange 

22 telecommunications. 

28 "(i) 'Parent company of a Class n local telephone 

24 company' and 'parent company' mean the parent com- 
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1 pwiy ot a Class 11 local telephone company and its 

2 affiliates. 

3 "(j) 'Serving area' means (1) a geographic area, 

4 not within an exchange area, in which s Class II local 

5 telephone compuij does not have the facilities and ca- 

6 palnlity identified in section 3(c) of these regulations 

7 but in which it provides exchange telecommunications 

8 and exchange access services, provided that all Class 

9 n local telephone company geographic areas associated 

10 with a single Class I local telephone company ex- 

11 change area as of the date of these regulations, may be 

12 combined into a single Class II local telephone com- 

13 pany serving area, and (2) a geographic area in which 

14 an IOC provides exchange telecommunications and ex- 

15 change access services. 

16 "(k) 'Telecommunications service group' means 

17 that portion of the headquarters service affiliate of a 

18 Class n local telephone company the exclusive func- 

19 tion of which is to provide administrative, network, 

20 engineering, marketing, service, financial ^d other 

21 support to a Class II local telephone company. 

22 "(1) 'Transmission facilities' means equipment (in- 
2S eluding without limitation cable, microwave, satellite, 
24 and fiberoptics) that transmits information by electro- 
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1 magnetic means or which directly support such tnuia- 

2 misaion. 

3 "PART B— REGULATIONS CONCERNING CLASS I 

4 LOCAL TELEPHONE COMPANIES 

5 "SEC. 4. EQUAL ACCESS. 

6 "(a) Each Class I local telephone oompany shall provide 

7 to all interexchange carriers and information service provid- 

8 era exchange access, information access, uid exchange seir- 

9 ices for such access on an unbundled, tariffed basis, that is 

10 equal in type, quality, and price to that provided to dominant 

11 interexchange carriers and their affiliates. 

12 "(b) Each Class I local telephone company shall take 

13 the following actbns to ensure such equal access: 

14 "(1) On and after September 1, 1986, each end 
16 office of each Class I local telephone company shall 

16 offer such equal access, upon bona fide request. Noth- 

17 ing in these regulations shall be construed to permit a 

18 Class I local tfilephone company to refuse to provide to 

19 any interexchange carrier or information service pro- 

20 vider, upon bona fide request, exchange or information 

21 access superior or inferior in type or quality tn that 

22 provided for a dominant interexchange carrier's inter- 

23 exchange services or information services at charges 

24 reflecting the reduced or increased coat of such access. 
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1 "(2Ki) NotwithstaDding subsection (bMD, in (June 

2 instances in which a Class I local telephone company 

3 is providing exchange access fot Message Telecom- 

4 munications Service on the date of these regulations 

5 through access codes that do not permit the designar 

6 tion of more than one interexchange carrier, then, in 

7 accordance with Hubaection (b)(1), exchange access for 

8 additional carriers shall be provided through access 

9 codes containing the T fiininu m i number of digits neces- 

10 sary at the time access is sought to permit nationwide 

11 multiple curler designation for the number of interex- 

12 change carriers reasonably expected to require such 

13 designation in the immediate future. 

14 "(ii) Each Class I local telephone compajiy abaH, 

15 in accordance with subsection (bKD, offer aa a tariffed 

16 service exchange access that permits each subscriber 

17 automatically to route, without the use of access codes, 

18 all the subscriber's interen^ange communications to 

19 the interexchange carrier'of the customer's designation. 
30 "(iii) At such time as the national numbering area 

21 (area code) plan is revised to require the use of addi- 

22 tional di^ts, each Class I local telephone company 

23 shall provide exchange access to every interexchange 

24 carrier, including any dominant intcrexchange carrier, 

25 througli a uniform number of digits. 
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1 "(S) Notwithstanding sabBeotionB (bXD and (b)(2), 

2 wiA respect to access provided through an end office 

3 employing switches technologically antecedent to eleo- 

4 tronic, stored program control switches or those offices 

5 served by switches that characteristicaUy serve fewer 

6 than ten thousand (10,000) access lines, a Glass I local 

7 telephone company may not be required to provide 

8 equal access through a switch if, upon complaint being 

9 made to the Commission, the Class I local telephone 

10 company carries the burden of showing that for par- 

11 ticular categories of services, such access is not phys- 

12 ically feasible except at costs that clearly outweigji po- 

13 tential benefits to users of telecommunications services. 

14 Any such denial of access under the preceding sentence 
16 shall be for the minimum divergence in access neces- 

16 saiy, and for the minimum time necessary, to achieve 

17 such feasibility. 

18 "(o) Each (Jlass I local telephone company shall take 

19 the following additional actions: 

20 "(1) Each Class I local telephone company shall 

21 file vriA &e Commission tariffs for the provision of ex- 

22 change access, including the provision by each Class I 

23 local telephone company of exchange access for any 

24 dominant interexchange carrier's interexchange tele- 

25 communications. Such tariffo shall provide unbundled 
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1 schedules of charges for exchange access and shall not 

2 discriminate against any carrier or other cuatomer. 

3 "(2) Each tariff for exchange access shall be filed 

4 on an unbundled basis specifying each type of service, 

5 element by element, and no tariff shall require an in- 

6 terexchange carrier to pay for types of exchange access 

7 that it does not utilize. The charges for each type of 

8 exchange access shall be cost justified and any differ- 

9 ences m charges to carriers shall be cost justified on 

10 the basis of differences in services provided. 

11 "(3) Except as otherwise authorized by the Com- 

12 mission prior to the date of these regulations, and not- 

13 withstanding the requirements of subsection (c)(2), from 

14 the date of these regulations until September 1, 1991, 

15 the charges for delivery or receipt of traffic of the same 

16 type between end offices and facilities of interexchange 

17 carriers within an exchange area, or within reasonable 

18 subzones of an exchange area, shall be equal, per unit 

19 of traffic delivered, or received, for all interexchange 

20 carriers: Provided, however. That the facilities of any 

21 mtercxchange carrier within five miles of any dominant 

22 interexchange carrier's class 4 switch shall, with re- 

23 spect to end offices served by such class 4 switch, be 

24 considered to be in the same subzone as such class 4 

25 switch. 
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1 "(4) Each Class I local telephone company offer- 

2 ing exchange access as part of a joint or through serv- 

3 ice shall offer to make exchange access available to all 

4 interexchange carriers on the same terms and condi- 

5 tions, and at the same charges, as are provided as part 

6 of a joint or through service, and no payment or con- 

7 sideration of any kind shall be retained by a Class I 

8 local telephone company for the provision of exchange 

9 access under such joint or through service other than 

10 through tariffs filed pursuant to this subsection (c). 

11 "(d)(1) Nothing in these regulations shall be construed 

12 to require a Class I local telephone company to allow joint 

13 ownership or use of its switches, or to require a Class I local 

14 telephone company to allow co-location in its building of the 

15 equipment of other carriers. When a Class I local telephone 

16 company uses facilities that (A) are employed to provide ex- 

17 change telecommunications or exchange access or both, and 

18 (B ) also are used for the transmission or switching of inter- 

19 exchange telecommunications, then the costs of such latter 

20 use shall be allocated to the interexchange use and shall be 

21 excluded from the costs underlying the determination of 

22 charges for either of the former uses. 

23 "(e) Nothing in these regulations shall either require a 

24 Class I local telephone company to bill customers for the 
26 interexchange services of any interexchange carrier or pre- 
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1 elude a Class I local telephone company &om billing its cua- 

2 tomers for the interexchange services of an; interexchange 

3 carrier it designates: Provided, however. That when a Class I 

4 local telephone company does provide billing services to an 

5 interexchange carrier, such Class I local telephone company 

6 may not discontinue local exchange service to any customer 

7 because of nonpayuient of interexchange charges unless it 

8 offers to provide billing services to iJl interexchange carriers; 
Provided further. That such Class I local telephone compa- 

10 ny's cost of any such hilling shall he included m its tariffed 

11 access charges to such interexchange carrier: And provided 

12 further. That if a Class I local telephone company provides 

13 such hillmg services to a dominant interexchange carrier pur- 

14 suant to this subsection, it shall include upon the portion of 

15 the bill devoted to interexchange services the following 

16 legend: 

"Thii poitiaD of your IhU ib provided u s service to [name of dominint 
Intereichinge carrierl. There ia no connection between tUi oom- 
t»ny utd [niune of domin&nt intereichuige curier]. Tau nuy 
choose (UKiUier company for your long distsnoe telephone C*1U 
while still receiving your local telephone service from thii 
compuiy. 

17 "(f) Whenever, as permitted by these regulations, a 

18 Class I local telephone company fails to offer exchange 

19 access to ao interexchange carrier that is equal m type and 

20 quality to that provided for the interexchange traffic of any 

21 dominant mterexchfuige carrier, nothing in these regulations 

22 shall prohibit such Class I local telephone company from col- 

23 lectmg reduced charges for such less-than-equal exchange 
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1 access to reflect the lesser value of such ezchiuige access to 

2 the interezchajoge carrier and its customers compared to the 

3 exchange access provided to any dominant interexchange 

4 carrier: Provided, however, That whenever, as permitted by 

5 these regulations, a Class I local telephone company fails to 

6 offer exchange access to an interexchange carrier that is 

7 equal in type and quality to that provided for the interex- 

8 change traffic of any dominant interexchange carrier, the tar- 

9 iffs filed for such less-than-equal access shall reflect the lesser 

10 cost, if any, of such access as ccnnpared to the exchange 

11 access provided to such dominant interexchange carrier. 

12 ■'SEC S. NONDISCRIMINATION. 

13 "No Chiss I local telephone company shall discriminate 

14 between dominant interexchange carriers and their affUiatea 

15 and their products and services, and other persons and their 

16 products and services in the: (1) procurement of products and 

17 services; (2) establishment and dissemination of technical in- 

18 formation and procurement and interconnection standards; (3) 

19 interconnection and use of the Class I local telephone compa^ 

20 ny's telecommunications service and facihties or in the 

21 charges for each element of service; and (4) provision of new 

22 services and the planning for and implementation of the con- 

23 stniction or modification of facilities, used to provide ex> 

24 change access and information access. 



oy Google 



25 

1 "SEC. 6. UNE-OF-BUSINESS RESTRICTIONS. 

2 "(a) No Class I local telephone company shall, directly 

3 or through any afGliated enterprise: 

4 "(1) provide interexchange telecommunications 

5 services or information services; 

6 "(2) manufacture or provide telecommunications 

7 products or customer premises equipment (except for 

8 provision of customer premises equipment for emergen- 

9 cy services); or 

10 "(3) provide any other product or service, except 

1 1 exchange telecommunications and exchange access 

12 service, that is not a natural monopoly regulated by 

13 tariff. 

14 "(b) The restrictions imposed upon Class I local tele- 

15 phone companies by subsection (a) shall be removed by the 

16 Commission upon a showing by a petitioning Class I local 

17 telephone company, that there is no substantial possibihty 

18 that the petitioning Class I local telephone company could 

19 use its monopoly power to impede competition in the market 

20 it seeks to enter: Provided, however. That insofar as any 

21 Class I local telephone company is, as of the date of these 

22 regulations, authorized to engage in activity otherwise pro- 

23 hibited by subsection (a), by virtue of a line-of-business 

24 waiver granted by the district court in United States v. 

25 Western Electric Co., No. 82-0192 (D.D.C.), pursuant to 

26 section VDKC) of the Modified Final Judgment in that case, 
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1 such Class I local telephone company may continue to 

2 engage in such activity under the terms and conditions of 

3 such waiver. 

4 "(c) Notwithstanding the provisions of subsection (aK2), 

5 each Class I local telephone company shall be permitted to 

6 provide, but not manufacture, customer premises equipment. 

7 "(d) Nothing in these regulations shall be deemed to 

8 prohibit a Class I local telephone company from producing, 

9 publishing, or distributing printed directories that contEun ad- 

10 vertisements and that list general product and business cate- 

11 gories, the service or product providers under these catego- 

12 ries, and their names, telephone numbers, and addresses. 

13 "SBC. 7. MISCELLANEOUS PROVISIONS CONCERNING CLASS I 

14 LOCAL TELEPHONE COMPANIES. 

15 "(a) Except as otherwise authorized by the Commission 

16 prior to the date of these regulations, there shall be no joint 

17 ownership of facilities, but appropriate provision may be 

18 made for sharing, through leasing or otherwise, of multifunc- 

19 tion facilities so long as the separate portion of each Class I 

20 local telephone company is ensured cohtnd over the ex- 
31 change telecommunications and exchange access functions. 

22 "(b) Class I local telephone companies may collectively 

23 support and share the costs of a centralized organization for 

24 the provision of engineering, administrative and other serv- 

25 ices that can most efficiently be provided on a centralized 
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1 basis. Class I local telephone companies shall collectively 

2 provide, through a centralized organization, a single point of 

3 contact for coordination of Class I local telephone companies 

4 to meet the requirements of national security and emergency 

5 preparedness. 

6 "SEC. 8. PKOVISIONS CONCERNING RELATIONSHIPS BETWEEN 

7 DOMINANT INTEREXCHANGE CABRIERS AND 

8 CLASS I LOCAL TELEPHONE COBfPANIES. 

9 "(a) No dominant interezch&nge carrier shall acquire the 

10 stock or assets of any Class I local telephone company. 

11 "(b) Until September 1, 1987, any dominant mterex- 

12 change carrier or its affiliates shall, upon order of any Class I 

13 local telephone company, provide on a priority basis all re- 

14 search, development, m&nufaotimng, and other support serv- 

15 ices to enable such Class I local telephone company to fulfill 

16 the requvements set forth in sections 4 through 7 of these 

17 regulations. No dominant interexchange carrier or its affili- 

18 ates shall take any action that interferes with the Class I 

19 local telephone companies' requirements of nondiscrimina- 

20 tion, as established by section 5 of these regulations. 

21 "(cHl) No dommant interexchange carrier shall engage 

22 in electronic publishing over its own transmission facilities: 

23 Provided, however, that nothing in these regulations shall 

24 preclude a dommant interezchange carrier from offering elec- 

25 tronic directory services that list general product and busi- 
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1 neas categories, the service or product providers under these 

2 categories, and their munea, telephone numbers, and ad- 

3 dresses; or from providing the time, weather, and such other 

4 audio services as were offered as of August 24, 1982, to the 

5 geographic areas of the country receiving those services as of 
e that date. 

7 "(2) Upon appU^tion of a dominant interexchange 

8 carrier to the Commission, subsection (cKD shall cease to 

9 have any force or effect after August 24, 1989, unless the 

10 Commission finds that the public interest clearly requires its 

11 extension. 

12 "PART C— REGULATIONS CONCERNING CLASS H 

13 LOCAL TELEPHONE COMPANIES 

14 "SBC. B. SEPARATION BETWEEN CLASS II LOCAL TELEPHONE 

15 COMPANIES AND AFFILIATED INTEREXCHANGE 

16 CARRIERS. 

17 "(a) Except as otherwise authorized by the Commission 

18 prior to the date of these regulations, the parent company of 

19 a Class 11 local telephone company shall maintain total sepa- 

20 ration between itself and any af&liated interexchange carrier, 

21 as follows: 

22 "(1) no Class 11 local telephone company shall di- 

23 rectly or indirectly transfer to or obtain from any afGli> 

24 ated interexchange carrier any assets, operations, or 
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1 line of business, except as provided in subsecdons (d) 

2 and (e) of this section; 

3 "(2) no parent company of any Class 11 local tete- 

4 pbone company shall, under any circumstances, inain- 

5 tain for any affiliated int«rexchange carrier and any 

6 Class n local telephone company (A) common direc- 

7 tors, ofBcerg, employees (other than the Chief Execa- 

8 tive Of^cer and President of the parent company of a 

9 Class n local telephone company), (B) common facili- 

10 ties or assets, or (O common books of accounts, costs, 

11 or expenditures; 

13 "(3) in no event shall a parent company of a 

13 Class n local telephone company directly or indirectly 

14 provide to, or utilize for the benefit of, any affiliated 

15 interexchange carrier any proprietary Class n local 

16 telephone company telecoomiunications information, in- 

17 eluding but not limited to nonpublic Class n local tele- 

18 phone company customer information or nonpublic net- 

19 work engineering information; 

20 "(4) neither a Class n local telephone company, 

21 nor its telecommunications service group (nor such 

22 group's successors), shall directly or indirectly provide 

23 any administrative, engineering, research and develop- 

24 ment, or similar services to any affiliated interexchange 

25 carrier, nor shall such affiliated interexchange carrier 
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1 directly or indirectly provide any 8ucb services to any 

2 Class n local telephone company or such t^ecommum- 

3 cations service group (or its successors); 

4 "(5) all financing of any affiliated interexoliaoge 

5 carrier shall be provided directly by the parent compa- 

6 ny of the Class 11 local telephone company with which 

7 such interezchange carrier is affiliated, any financing 

8 affiliate wholly owned by such parent company, or by 

9 unaffiliated sources; 

10 "(6) Class n local telephone companies and any 

11 affiliated interezchange carrier shall not jointly provide 

12 teleconununicalaons or information services or jomtly 
18 own the assets used to provide such services; and 

14 "(7) an affiliated interezchange carrier shall (A) 

15 obtain all services, information, and products frdm 

16 other affiliates of the parent of a Class n local tele- 

17 phone company (other than Class 11 local telephone 

18 companies, or the telecommunications services group 

19 or its successors) only pursuant to contracts, and on 

20 terms and conditions no more favorable than such serv- 

21 ices, infonnation, and products are offered to Class II 

22 ' local telephone companies and (B) bear the fully allo- 

23 cated cost of any services, information, and products 

24 obtained from any such affiliate that are not offered by 

25 that affiliate to Class 11 local telephone companies. 
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1 "(b) No officer or employee of a Class 11 local telephone 

2 company nor of a parent company of such Class n local tele- 

3 phone company who has direct or indirect managerial or 

4 operational authority over a Class 11 local telephone compa- 

5 ny shall also have any such authority with respect to an affili- 

6 ated mterexchange carrier: Promded, however, That this re- 

7 quirement shall not apply to the Chief Executive Officer and 

8 the President of any parent company of such Claes 11 local 

9 telephone company. 

10 "(c) An int«rexchange carrier affiliated with a Class ZI 

11 local telephone company may not be identified with, nor may 

12 its services be marketed or identified in connection with, any 

13 Class n local telephone company or the services offered hy 

14 any Class 11 local telephone company, except that a Class 11 

15 local telephone company may inform its subscribers in a non- 
16 discriminatory manner of the services offered by interex- 

17 change carriers. Nothing contained herein shall prevent an 

18 affiliated interexchonge carrier and a Class 11 local telephone 

19 company from each separately bemg identified with the 

20 parent company of such Class II local telephone company. 

21 "(d) Nothing m subsection (a) or (b) above shaU prohibit 

22 a parent company of a Class n local telephone company 

23 from: 
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1 "(1) tr&nsferrmg to any affiliated interexcbange 

2 carrier tbe assets, stock, operations, or teleconununica- 
S tions or information aervices of — 

4 "(A) any company that was affiliated with 

5 the parent company of a Class II local telephone 

6 company on January 1, 1985^ aad that on that 

7 date was an authorized domestic satellite carrier; 

8 "(B) any company that was affiliated with 

9 the parent company of a Class 11 local telephone 

10 company on January 1, 1965, and that on that 

11 date provided packet switching services as a 

12 value-added network carrier; 

IS "(C) any affiliate of the parent company of a 

14 Class n local telephone company tliat provides 

15 only interexchange telecommunications or infor- 

16 mation services, customer premises equipment 

17 (but not the manufacture thereof or research and 

18 development therefor), or unregulated exchange 

19 telecommunications or information aervices; 

20 "(D) any affiliate of tbe parent company of a 

21 Class n local telephone company not providing 

22 goods or services to a Class IT local telephone 

23 company; or 

24. "(E) any other affiliate of the parent compa- 

25 ny of a Class n local telephone company, subject 
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1 to the approval of the Commission (except for any 

2 domestic itit«rexehange operations or facilities of 

3 any Glass 11 local telephone company serving the 

4 State of Hawaii, which operations or facilities 
6 shall not be transferred pursuant to this subsec- 

6 tion (dKlKE)); or 

7 "(3) consolidating in a newly created afGliate the 

8 assets, stock, operations, or services of any affiliated 

9 interexchange carrier and — 

10 "(A) any coinpimy that was affiliated with 

11 the parent company of a Glass II local telephone 

12 company on January 1, 1985, and that on that 

13 date was an authorized domestic satelUte carrier; 

14 "(B) aay company that was affiliated with 

15 the parent company of a Class U local telephone 

16 company OD Jaauary 1, 1985, and that on that 

17 date provided packet switching services as a 

18 value-added network carrier; 

IB "(C) any affiliate of the parent company of a 

20 Glass n local telephone company that provides 

21 only interexchange telecommunications or infor- 

22 mation services, customer premises equipment 

23 (but not the manufacture thereof or research and 

24 development therefore) or unregulated exchange 
26 telecommunications or information services; 
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1 "(D) any affiliate of the parent company of a 

2 Class n local telephone company not providing 

3 goods or services to a Class n local telephone 

4 company; or 

6 "(E) any other affiliate of the parent compa- 

6 ny of a Glass n local telephone company, subject 

7 to the approval of the Commission. 

8 "(e) Any assets, stock, operations, or services of any 

9 affiliate of the parent company of a Class II local telephone 

10 company transferred or consolidated pursuant to subsection 

11 (dKl) or (dK3) above shiUl not include any such assets, stock, 

12 operations, or services that were at any time owned, operat- 

13 ed, conducted, or offered by such Class 11 local telephone 

14 company as a regulated exchange or exchange access serv- 

15 ice. 

16 "(0 Nothing Id subsection (d) shall prohibit a parent 
1? company of a Class 11 local telephone company from trans- 

18 ferring any unregulated exchange telecommunications serv- 

19 ices or customer premises equipment from such Class 11 local 

20 telephone company. 

21 "(g)"A parent company of a Class II local telephone 

22 company shall submit an annual written report to the Com- 

23 mission, accompanied by an affidavit of its Chief Executive 
34 Officer and of its President, setting out a summary of the 
25 transactions described by this section 9 and attesting to such 
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1 parent compan/s compliance whb these reguladons, and 

2 shall provide ah further information concerning such traiuac- 

3 tions as may be requested by the Coomiission. 

4 -^EC 10. EQUAL ACCESS. 

5 "(a) Each Class 11 local telephone company shall pro- 

6 vide to al) intcrexchange carriers and information service 

7 providers exchange access, information access, and exchange 

8 services for such access oc an unbundled, tariffed basis, Uiat 

9 is equal in type, quality, and price for all interezchange 

10 carriers and information service providers, including any 

11 information services of a Class 11 local telephone company. 

12 "(b) Each Class n local telephone company shall talce 

13 the following actions to ensure such equal access: 

14 "(1) Each Class It local telephone company shall, 

15 as promptly as possible, and in no case more than 

16 twelve (13) months after receipt of a written request 

17 from any interexchange carrier other than a dominant 

18 interexchange carrier, offer to all uiterexchsnge carri- 

19 ers exchange access on an unbundled, tariffed basis, 
30 that is equal in type and quality to that provided for 
21 the interexchange telecommunications Services of any 
33 dominant interexchange carrier, or any IOC, through 
28 its end offices that employ switches technalogicdly ca- 

24 pable of providing equal exchange access or for which 

25 the capability of providing equal exchange access or for 
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1 which the capability of providing equal exchange 

2 access is conunercially avfulable to any Class 11 local 
8 telephone company, consistent with the following: 

4 "(A) each Class II local telephone company 

6 shall offer equal exchange access through its end 

6 offices employing (i) 1-ESS (Electronic Switching 

7 System) switches, DMS-lOO (Digital Multiplex 

8 System) switches, or other electronic stored pro- 

9 gram control switches, other than those referred 

10 to in subsections (ii) and (iii) below, technologi- 

11 cally capable of providing equal exchange access, 

12 no later than the date of these regulations; (ii) 

13 0TI>-5 (General Telephone Digital) switches no 

14 later than January 1, 1987; and (iii) 1-EAX and 

15 2-EAX (Electronic Automatic Exchange) switch- 

16 es no later than September 1, 1987; 

17 "(B) no later than September 1, 1987. equal 

18 exchange access shall be offered through end of- 
18 fices serving at least two-thirds of the exchange 

20 ' access lines provided by all Class II local tele- 

21 phone companies: Provided, TiiBX (i) a Class II 

22 local telephone company need not offer equal ex- 
''23 change access through an end office if, because of 

24 changes circumstances that could not reasonably 

25 have been foreseen, it is no longer economically 
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1 feasible to install at that end office a switch tecb- 

2 nologically capable of providing equal exchange 

3 access, and (ii) if any nonaffiliated manufacturer of 

4 switches shall fail to provide to the Class II local 

5 telephone companies the hardware and software 

6 necessary to provide equal exchange access, the 

7 two-thirds amount shall be reduced to that extent; 

8 and 

9 "(C) no later than December 31, 1990, equal 

10 exchange access shall be offered through all end 

11 (Mcea serving greater than ten thousand (10,000) 

12 exchange access lines: Provided, That a Class II 

13 local telephone company need not offer equal ex- 

14 change access through such an end office if, be- 

15 cause of changed circumstances that could not 

16 reasonably have been foreseen, it is no longer 

17 economically feasible to install at that end office a 

18 switch technologically capable of providing equal 

19 exchange access. 

20 Nothing in these regulations shall be construed to 

2 1 permit a Class II local telephone company to refuse to 

22 provide to any interexchange carrier or mformation 

23 service provider, upon bona fide request, exchange or 

24 information access superior or inferior in type of qual- 

25 ity to that provided for the interexchange services or 
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1 infonnatioQ servicea of a dominant interexchange 

2 carrier, or any IOC at charges reflecting the reduced 

3 or increased cost of such access. 

4 "(2) Notwithstanding subsection, (b)(1), a Class 11 

5 local telephone company shdW not have the obligation 

6 to provide the facilities and capability for switching in- 

7 terexchange traffic above an end office if the end office 

8 is located in such Chiss 11 local telephone company's 

9 serving area, or to transport such traffic between the 

10 end office and a point or points within the serving area 

11 designated by an interexchange carrier other than by 

12 direct Class 11 local telephone company transmission 

13 facihties. A Class 11 local telephone company shall use 

14 its best efforts to obtain from other carriers those fuuc- 

15 ticHis that such Class II local telephone company is not 

16 obligated to provide under the preceding sentence. 

17 "(3KA) Notwithstanding subsection (b)(1), in those 

18 instances in which a Class II local telephone company 

19 is providing exchange access for Message Telecom- 

20 municatitMis Service as of the date of these regulations 

21 through access codea that do not permit the designa- 

22 tion of more than one interexchange carrier, then, in 

23 accordance with the schedule set out in subsection 

24 (bKl), exchange access for additional carriers shall be 

25 provided through access codes containing the minimum 
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1 Buinber of di^ts necessary at the time access is sought 

2 to permit nationwide, multiple curier designation for 
8 the number of interexchange carriers reasonably ex- 

4 pected to' require such designation ui the immediate 

5 future. 

6 "(B) Each Class n local telephone company shall, 

7 in accordance with the schedule set out in subsection 

8 (bXD, offer as a tariffed service exchange access that 

9 permits each subscriber automatically to route, without 

10 the use of access codes, all the subscriber's interex- 

11 change communications to the interexchange carrier of 

12 the subscriber's designation. 

13 "(C) At such time as the national numbering area 

14 (area code) plan is revised to require the use of addi- 

15 tion^ digits- (but in no event earlier Ulan the schedule 

16 set out in subsection (bKD), each Class II local tele- 

17 phone company shall provide exchange access to every 

18 interexchange carrier through a uniform number of 

19 digits. 

20 "(4) No Class 11 local telephone company shall be 

21 required to provide equal exchange access through an 

22 end ofGce employing switches of the technology known 

23 generically as %tep-by-step, if (a) such Class II local 

24 telephone company complies with the requirements of 

25 subsection (b)(1), and (b) at all end offices employing 
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1 electromechanical (including step-by-step) switches 

3 such Class 11 local telephone company offers a com- 

3 mercially available tmnkside interconnect arrangement 

4 to all interezchange carrierB, unless such access is not 
6 physically possible except at costs thM clearly out- 

6 weigh potential benefits to users of telecommunications 

7 services. Each Class II local telephone company shall 

8 provide to the Commission such infonnation as it may 

9 request concerning any such analysis. 

10 "(cKl) Each Class It local telephone company shall file 

11 taiiffs for the provision for exchange access, including the 

12 provision by such Class 11 local telephone company of ex- 

13 change access for any affiliated interexchange carrier's inter- 

14 exchange telecommunications. Such tariffs shall provide un- 

15 bundled schedules of charges for exchange access, and shtJl 

16 not discriminate against any carrier or other customer. 

17 "(S) Each tariff for exchange access shall be filed on an 

18 unbundled basis specifying each type of service, element by 

19 element, and no tariff shall require an interexchange carrier 
30 to pay for types of exchange access that it does not utilize. 
21 The charges for each type of exchange access shall be cost 
23 justified and any differences in charges to carriers sh^ be 
23 cost justified on the basis of differences in services provided. 
34 "(3) Except as otherwise authorized by the Commission 
25 prior to the date of these regulations, and notwithstanding 



oy Google 



1 the requirements of subsection (cK2), horn the effective date 

2 of the tariffs referred to in subsection (c)(1) until September 

3 1, 1991, the charges for deliveiy or receipt of traffic on the 

4 same type between end offices and facilities of interexchange 

5 carriers within an exchange area, or within reasonable sub- 

6 zones of an exchange area, shall be equal, per unit of traffic 

7 delivered or received, for all interexchange carriers: Promd- 

8 ed, however, That the facilities of any interexchange carrier 

9 within five (5) miles of a Class II local telephone company 

10 switch performing a class 4 function shall, with respect to 

1 1 end offices served by such switch, be considered to be in the 

12 same subzone as such switch. 

13 "(4) Each Class n local telephone company (and affih- 

14 ate thereof) offering exchange access as part of a joint or 

15 through service shall offer to make exchange access available 

16 to all interexchange carriers on the same terms and condi- 

17 tions, and at the same charges, as are provided as part of a 

18 joint or through service, and no payment or consideration of 

19 any kind shall be retained by a Class 11 local telephone com- 

20 pany for the provision of exchange access mider such joint or 

21 through service otiier than through tariffs filed pursuant to 

22 subsection (c)(1). 

23 "(dKD Subject to the provisions of sections 1 1 and 12 of 

24 these regulations, these regulations shall not require a Class 

25 n local telephone company to allow joint ownership or use of 
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1 its switches, or to require a Class II local telephone company 

2 to allow co-location in its building of the equipment of other 

3 carriers. When a Class II local telephone company uses fa- 

4 cilities that (A) are employed to provide exchange telecom- 

5 munications or exchange access or both, and (B) are also 

6 used for the transmission or switching of interexchange tele- 

7 communications, then the costs of such latter use shall be 

8 allocated to the interexchange use and shall be excluded froro 

9 the costs underlying the determination of charges for either of 

10 the former uses. 

11 "(2) Nothing in these regulations shall either require a 

12 Class n local telephone company to bill customers for the 

13 interexchange services of any interexchange carrier or pre- 

14 elude a Class II local telephone company from billing its cus- 

15 tomers for the interexchange services of any interexchange 

16 carrier it designates, provided that when a Class n local 

17 telephone company does provide billing services to an inter- 

18 exchange carrier, such Class II local telephone company may 

19 not discontinue local exchange service to any customer be- 
30 cause of nonpayment of interexchange charges unless it offers 

21 to provide billing services to all interexchange carriers. Such 

22 Class n local telephone company's cost of any such billing 

23 shall be included in its tariffed access charges to such interex- 

24 change carrier. If a Class 11 local telephone company pro- 

25 vides billing services to any affiliated interexchange carrier, it 
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1 shall include upon the portion of the bill devoted to interez- 

2 change services the following legend: 

"Ttu8 portioD of your bill is provided u a service lo [niune of the iiffilisted 
inlereicluiige curiec]. You m&j choose another cotnpui; [or jour 
long distance leUphoae calls while atill receiving yoat local tele- 
phone lervice from tliis company. 

3 "(3) Whenever, as permitted by these regulations, & 

4 Class n local telephone company fails to offer exchange 

5 access to an interexchange earner that is equal in type and 

6 quality to that provided for the interexchange traffic of any 

7 dominant interexchange carrier or IOC, nothing in these reg- 

8 ulations shall prohibit such Class 11 local telephone company 

9 from collecting reduced charges for such less-than-equal ex- 

10 change access to reflect the lesser vfdue of such exchange 

11 access to such interexchange carrier and its customers com- 

12 pared to the exchange access provided to any other dominant 

13 interexchange carrier or IOC. 

14 "SEC II. NONDISCRIMINATION. 

15 "No Class n local telephone company shall discriminate 

16 between the interexchange telecommunications services, in- 

17 formation services, or customer premises equipment of its 

18 parent company (including any information services offered 

19 by the Class II local telephone company itself) and the inter- 

20 exchange telecommunications services, information services, 

21 or customer premises equipment of other persons in the: 

22 "(a) establishment and dissemination of technicBl 

23 information and interconnection standards; 
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1 "(b) interconnection and use of the Glass n local 

2 telephone company's exch&nge telecommunications or 

3 exchange access services and facilities or in the 

4 charges for each element of service; and 

5 "(o) provision of new exchange access and infor- 

6 mation access services and the planning for and imj^e- 

7 mentation of the construction or modification of facili- 

8 ties used to provide exchange access and information 

9 access. 

10 "^EC. 12. LINE-OF-BUSINESS RESTRICTIONS. 

11 "(aKD No Class II local telephone company shall pro- 

12 vide interexchange telecommunications services or own, indi- 

13 vidually or jointly with its parent company or any other 

14 person, facilities that are used to provide such services: Pro- 
16 inded, kowetier. That nothing in these regulations shall pro- 

16 hibit a Class 11 local telephone company serving the State of 

17 Alaska or Hawaii from providing telecommunications serv- 
16 ices between Hawaii and Alaska, respectively, and points 

19 outside of the United States, and owning the assets necessary 

20 to provide such services, if such Class II local telephone 

21 company or its affiliate is providing such services as of the 

22 date of these regulations. 

23 "(2) Notwithstanding subsection (aKD, a Class II local 

24 telephone company's capacity for interexchange switching 

25 and interexchange transmission in facilities in service on Jan- 
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1 uary 1, 1984, or in a Class II local telephone company's 

2 construction program as of January 1, 1983, and in service 

3 by January 1, 1987, may be leased by such Class n local 

4 telephone company to any interexchange carrier (or any suc- 

5 cessor) with which such Class II local telephone company 

6 was, as of January 1, 1983, providing interexchange tele- 

7 commumcations services jointly or on a joint through or con- 

8 curring tariff basis, for the provision of intereschange tele- 
g communications services by such carrier. Any such leases 

10 shall ensure that such Class n local telephone company re- 

11 tains control of sufScient switching and transmission capacity 

12 to provide exchange telecommunications and exchange access 
18 services in accordance with the requirements of these regular 

14 tions. 

15 "(3) Nothing in these regulations shall prohibit a Class 

16 n local telephone company, in any location in which it has 

17 assets subject to subsection (aK2) for which it has not recov- 

18 ered its capital investment and for which the leases described 

19 in subsection (a)(2) are not in effect, from replacing an exist- 

20 ing agreement with a Class I local telephone company or 

21 dominant interexchange carrier with an agreement with an 

22 interexchange carrier (other than an alGliated interexchange 
28 carrier) that will permit the recovery of the net book value of 
24 such capital investment and the costs thereof, including a 
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1 return on debt or equity, so long aa that a^eement termi- 

2 nates when such net book value has been recovered. 

3 "(4) In the event that the arrangements described in 

4 subsection (aK3) and (a)(8) are not in effect, ea«h Class II 

5 local telephone company shall make its interexchange routing 

6 and transmission capacity provided by assets subject to sub- 

7 section (aK3) available to all interexchange carriers on non- 

8 discriminatory terms and conditions, and may expand and 

9 modernize (but not replace) such interexchange routing and 

10 transmission facilities if it offers to make available such ex- 

11 panded or modernized capacity to all interexchange Carriers 

12 on nondiscriminatoiy terms and conditions. 

13 "(5) Nothing in subsection (aK2), (a)(3), or (a)(4) shall 

14 preclude, either explicitly or implicitly, any Class II local 

15 telephone company or parent company thereof from pursuing 

16 appropriate remedies before regulatory bodies and elsewhere 

17 to recover such Class 11 local telephone company's financial 

18 investment in the assets subject to subsection (aK2). 

19 "(b)(1) No Class n local telephtme company shall pro- 

20 vide information services or own jointly with its parent eom- 

21 pany or any other person facilities that are used to provide 

22 such services. - ■ .. 

23 "(2) Notwithstanding subsection (b)(1), a Class n local 

24 telephone company may provide information services through 

25 a separate entity (either an incorporated subsidiary or an un- 
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1 inoorporated division having separate books of account aod 

2 reporting directly to the chief operating officer of such Clus 

3 n local telephone company) that obtains from such Class II 

4 local telephone company telecommunications services, tele- 
6 communications facilities (including the right to co-locate its 

6 equipment m buildings used to provide exchange telecom- 

7 munications), and billing services, only to the extent that 

8 such services and facilities are made avsilable to other per- 

9 sons pursuant to tariffed and unbundled schedules of charges 

10 and in accordance with the requirements of section 11 of 

11 these regulations, and obtains administrative and other serr- 

12 ices (including the use of Class II local telephone company 

13 maintenance and installation personnel) from such Class 11 

14 local telephone company (A) only on the same terms that 

15 such services are obtained by non&ffihated persons, and (B) in 

16 other cases only at fully allocated costs. No such separate 

17 entity shall to any extent own or control facilities used to 

18 provide regulated exchange telecommunications or exchange 

19 access services, have personnel who simultaneously market 

20 both regulated exchange telecommunications or exchange 

21 access services and information services, or directly or indi- 

22 rectly obtain proprietary Class 11 local telephone company 
28 marketing, customer, or network engineering information. 

24 "(3) The Umitations of subsection (b)(1) and {b)(2) shall 

25 expke: 
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1 "(A) upon a showing before the Conunission by a. 

2 Glass II local telephone company that there is no sub- 

3 stantaol possibility that it could use its monopoly power 

4 to impede competition m the information services 

5 market it seeks to enter; or 

6 "(B) whenever and to the extent that the Com- 

7 mission reheves a Class I local telephone company of 

8 the proviuons of section 6 of these regulations, either 
(i) tbrou{^out a State, in which case the Umitations of 

10 subsection (bKl) and {b)(2) shall not apply to ihe infor- 

11 matjon services of a Class 11 local telephone company 

12 within such State, or (ii) in any Chiss I local telephone 

13 company exchange area, in which case the hmitadons 

14 of subsection (bKD and (b)(2) shall not apply to the in- 
16 formation services of a Class I local telephone compa> 

16 ny within any Class n local telephone company ex- 

17 change or serving area, if telecommunications between 

18 such Class II local telephone company exchange or 

19 serving area and such Class I local telephone company 

20 exchange area are not interexohange telecommunica- 

21 tions. 

23 "(c) Insofar as any Class II local telephone company is, 
28 as of the date of these regulations, authorized to engage in 

24 activity otherwise prohibited by subsection (a) or (b), by 

25 virtue of section V(D)(3)(b) of the final judgment in United 
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1 States V. GTE Corporalion, No. 83-1298 (D.D.O.), auch 

2 Class n local telephone company may continue to enga^ in 
8 such activity under the terms and conditions upon which it 

4 could lawfully engage in such conduct as of the date of these 

5 regulations. 

6 "SEC. 18. MISCELLANEOUS PROVISIONS CONCERNING CLASS 

7 U LOCAL TELEPHONE COMPANIES AND THEIR 

8 AFFILIATES. 

9 "(a) Until December 21, 1994, except with the approval 

10 of the Commission, no parent company of a Class II local 

11 telephone company shall acquire a direct or indirect equity 

12 interest in (or the equivalent thereto), wheUier or not control- 

13 ling, or the assets of; any carrier, other than an affiliated 

14 interexchange carrier (as defined by these rejgulations), pro- 

15 viding interexchange telecommunications services in the 

16 United States. 

17 "(b) Subsection (a) shall not prohibit the insurance suh- 

18 sidiaries of the parent company of a Class II local telephone 

19 company, if any, and the pension and pi'ofit-sharing trusts of 

20 such a parent company and its subsidiaries, from acquiring, 

21 or holding for investment purposes, interests in the assets, 

22 stock, or other beneficial interests in any organization to the 

23 extent permitted by the laws governing investments of insur- 

24 ance companies and pension and profit-sharing trusts. 
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1 "(c) Subsection (a) Bball not prohibit the acquisition by 

2 the parent company of a Class II local telephone company, 

3 by purchase or other form of transfer, of (1) assets used to 

4 provide exchange telecommunications which shall only inci- 

5 dentally be used to provide interexchange services, or (2) an 

6 interexchange carrier that obtains less than five (5) percent of 

7 its gross telecommunications revenues from teleoommunica- 

8 tions services between points within the United States.". 

9 SEC. 202. REMEDY FOB VIOLATIONS OF COMMISSION REGU- 

10 LATIONS. 

11 If it appears to the Commission at any time that any 

12 person subject to any provision of any regulation promulgated 

13 pursuant tx) section 201 has failed to comply with such provi- 

14 sion, or that any person has violated any provision of any 

15 such regulation, the Commission may, after notice and oppor- 

16 tunity for hearing, direct such person to comply with, or to 

17 cease and desist from violating, any provision of any such 

18 regulation, and may order or impose such further remedy 

19 provided in title V of tiie Communications Act of 1934, (sub- 

20 chapter V of chapter 5 of title 47 of the United States Code), 

21 as the Commission may deem appropriate. 

22 SEC 203. MODIFICATION OF, EXEMPTION FROM. AND WAIVER 

23 OF COMMISSION REGULATIONS. 

24 (a) The Commission may modify or rescind any provi- 

25 sion of any regulation promulgated pursuant to section 201, 
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1 and in connection with such modification or rescisBion may 

2 expressly pennit any action or course of conduct theretofore 

3 prohibited by such provision, if, after notice and an opportu- 

4 nity for hearing, the Commission determines that such modi- 

5 fication or rescission would be in the public interest. 

6 (b) The Conunission may by rules and regulations or, 

7 upon application of any interested person or on its own 

8 motion, by order, after notice and opportunity for hearing, in 

9 whole or in part exempt any person or class of persons from 

10 the application of any provision of any regulation promulgat- 

11 ed pursuant to section 201, or waive the application of any 

12 such provision to any action or course of conduct proposed tu 

13 be taken or engaged in by any person Or chiss of persons, if 

14 the Commission determines that such exemption or waiver 

15 would be in the public interest. 

16 SBC 204. EFFECT OF COMMISSION REGULATIONS. 

17 Any action or course of conduct expressly permitted by 

18 any provision of any regulation promulgated pursuant to seo- 

19 tion 201, or by any order issued by the Commission pursuant 

20 to such regulations, or by any action of the Commission pui^ 

21 suant to section 203, shall not, with respect to the person or 

22 class of persons expressly permitted to take such action or 

23 engage in such conduct, be deemed to violate any provision 

24 of any final judgment or decree entered before the date of this 
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1 Act by any court of the United States in any case arising 

2 under the antitrust laws of the United States. 

O 



STATEMENT OF HON. ROBERT DOLE. U.S. SENATOR FROM 
KANSAS 

Senator Dole. Thank you. I did not know a little bill such as this 
would draw such a crowd. But I know this is a very exciting cotn- 
tnitt«e and a lot of people are just here to see what is happening. 
That is why I am here, to see what is happening. 

Let me say first of all, I would like to summarize my statement 
and include it all in the record. 

I do appreciate very much, Mr. Chairman, your scheduling these 
hearings. I know you have been, as many of us have, giving full 
time to tax reform, and that is still not behind us. But I think we 
are in a stage now where members of the Finance Committee who 
are also involved in other matters can at least take a look at the 
other areas. 

And I appreciate the fact that hearings are bein^ held on this 
bill, which I introduced in late June. And I still beheve that, with 
some help and some interest, we can complete action on this bill 
this year. I am not certain how long we will be here, but I am 
hopeful that we will be gone by October 3rd, and I think most 
Americans agree that the sooner we leave the better. 

But we are not faced wit^ a question of whether AT&T and the 
Bell operating companies ought to be reunited. The consent decree 
aettlinig the antitrust litigation was made final more than four 
years ago, and divestiture occurred nearly three years ago. 

It was without a doubt the most massive restructuring of an in- 
dustry that I have ever witnessed. There have been stops and 
starts, extraordinary remedies and extraordinary procedures uti- 
lised along the way. But it seems to me we must keep in mind that 
tiie fundamental decisions about the divestiture of AT&T are 
behind xis. 

It is now time to review the way in which our telecommunica- 
tions industry has been and is being regulated, and decide how best 
to regulate this industry in the future so that this country main- 
tains the best telecommunications system in the world. 

TTie modified final judgment required AT&T to divest the Bell 
operating companies, and it specified what businesses the BOCi 
would engage in. The BOCs were specifically prohibited from en- 
tering into the interexchange equipment manufacturing and infor- 
mation service business. A waiver procedure was estaUished which 
allowed entry into certain lines of business if the BOC's could show 
tibat there yraa no substantial possibility that it could use its mo- 
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nopoly power to impede competition in the market it sought to 
enter. 

Since January of 1984, 110 waiver requests have been filed. Each 
wEtiver request must be carefully scrutinized by the Justice Depart- 
ment, which has come to view the process as burdensome, time-con- 
suming, and inefficient. Simply put, this process has caused the 
Justice Department, a law enforcement agency, to utilize inordi- 
nate resources performing regulatory functions. 

It has given Judge Greene the status as a super-regulator of the 
telecommunications industry, a post to which he was neither elect- 
ed nor appointed. Indeed, Congress never intended for the antitrust 
enforcement machinery to be used for the long term day to day 
regulation of industries. 

At present, our Federal system of telecommunications regulation 
can biest be described as a three-ring circus, as companies often 
have to satisfy the Justice Depeu-tment, the FCC, and now a Feder- 
al court. This is hardly the perfect environment in which to foster 
a competitive and technolt^cally innovative industry. 

That is why, fifter considerable reflection, study, and consulta- 
tion with a number of people In and out of the industry, that I con- 
sented to introduce S, 2565. Having recognized that much of Feder- 
al telecommunications policymakmg has fallen into the lap of 
Judge Greene, we must also reci^nize that one of these days Judge 
Greene will retire from the bench. 

At that point we will appoint another Federal judge to the bench 
and, oh, by the way, have that person become responsible for regu- 
lating telecommunications policy. Clearly not. 

The question is not whether we will transfer the responsibility of 
Federal telecommunications policymaking away from the Federal 
judiciary. The question is when and to where, and S. 2565 simply 
consolidates in the FCC all Federal telecommunications policy, in- 
cluding the AT&T and GTE consent decrees which have governed 
the telephone and telecommunications industries since 1982. 

The bill would require the FCC to issue regulations incorporating 
and enforcing the provisions of the consent decrees. 

And I have noted that certain witnesses have been asked to talk 
about the merits of allowing the BOCs to participate in the field of 
manufacturing equipment, interexchange service, and the like. 
There will undoubtedly be an interesting and spirited discussion. 

But I would remind the committee that S. 2565 is a simple proce- 
dural bill which does not address the But»tantive provisions of the 
consent decree. Someone asked why the FCC, and I have outlined 
in some extent why I believe the YCC should play the proper role. 
Regulatory jurisdiction over the telecommunications mdustry 
should be consolidated at the FCC for several important reasons. 

First, as an institutional matter, Congress will play a nuyor role 
in developing the policy in an industry as significant as telecom- 
munications. That is not to say that Congress necessarily should 
decide whether and when each of the lines of business restrictims 
should be lifted. That would be unworkable. It is also unnecessary. 

If the FCC announces a policy change that is ill-conceived. Con- 
gress can change the polic^. Perhaps most importantly, telecom- 
munications policymakers oi^t to be guided by the public interest 
standard, not by the narrow antitrust standard which is currently 
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employed. At present the court, unlike the FCC, simply cannot le- 
gitimately take into account important consideratione Buch as our 
trade balance, national security, the need of residential small busi- 
nesses and rural telephone users, and universal service, in adminis- 
tering its regulations. 

Sol would conclude that I think that we are movinfi in the right 
direction in transferring authority to the FCC. And imally, let me 
just briefly Eiddress opposition to the bill, because I have noted 
there is some opposition. Now, if this is a simple, which I perceived 
it to be and I stul think it is, a simple transfer from a judge to an 
appropriate regulatory agency, then why should there be opposi- 
tion and why does a large portion of the industry oppose it? 

I think the conamittee members will certainly have an opportuni- 
ty to explore that in depth and can probably come up witli some 
areas of compromise or some areas that would at least clarify the 
opposition, whatever the committee wishes to do. 

It is clear to me that companies who oppose this bill do so for 
reasons unrelated to the question of whether the FCC is the more 
appropriate forum for the Federal telecommunications policymak- 
ing than is a Federal district judge. 

I do not think anybedy would argue that we ought to let a Feder- 
al judge decide edl ^e regulatory questions. And n-ankly, some s^- 
ments of the industry tmnk they got a pretty good deal from the 
judge and thev are unwilling to risk losing that protection. 

But all of tnat assumes that if this bill passes the FCC will im- 
mediately take steps to undo the provisions of the decree. Now, if I 
felt that the FOC had prejudged the issues it m^ be asked to rule 
on in a fiiture line of business waiver proceeding, I would agree 
that it would be inappropriate for jurisdiction to be transferred to 
the Commission, at least fis it is ctirrently constituted. 

But I do not believe that to be the case. In addition, I feel there 
are important procedursd saf^uards which will guareintee, through 
review of the consent degree provisions by the FCC under my bill, 
the notice, comment, and review provisions of the Administrative 
Procedures Act and the Communications Act of 1934 must be fol- 
lowed. 

So even assuming a worst case scenario, that the FCC wanted to 
gut the consmt decrees immediately, which some opponents have 
claimed, it cannot be argued that tms bill gives them that unfet- 
tered discretion to do so. But more importantly. Judge Greene pro- 
vided that the Justice Department submit a report every three 
years with a recommendation on which, if any, <n the restrictions 
should be lifted. 

The first of these will be submitted later this year by Peter 
Huber, a consultant appointed by the Department. In my view, 
there is no reason why the report can't guide the FCC just as we 
would expect it to guide the court if the legislation is not enacted. 

So I will just say, as I started, I think this is a very simple bill. 
That was by design. There was not any effort to settle all the prob- 
lems. I know ihe publishers have some problems. We worked with 
them trying to work out their problems— unable to reach an agree- 
ment. 

But again, I would conclude as I started, by commending the 
committee for holding these heairings and to indicate my wuling- 
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neesto work with the chaiiman and other members on the commit- 
tee who have supporting and opposing views to see if we can recon- 
cile otir differences before the end of Uie year. 

The Chaishan. Thank 3rou, Senator Dole. 

[The statement follows:] 

^ATKUKNT OP Hon, Bob Dole, U.S. Senator Prom Kansas 
Hr. Dou. Mr. CSuirman, firat let me say that I am appreciative of your efforta in 
■dwduling hearingB on this important subject. I know the chairman has bad a fbll 
agenda this summer with the tax bill, products liabili^, trade legislation, etc., and I 
appreciate the fact that hearings are being held on this bill, which I introduced in 
late June, in a timely manner- 

We are not faced with the wieetion of whether AT&T and the Bell operatiiig com- 
paniee ought to be revtnifled. The consent decree settling the antitrust litigation wai 
made final more than four year* ago and divestiture occurred neariy three yeaia 
ago. It was without a doubt the most massive restructuring of an industry that I 
have witnessed. There have been stops and starts, extraordinary remedies and ex> 
traordinary procedures utilised along the way. But it aeems to me we must keep in 
mind tiiat the fundamental dedsioos about the divestiture of AT&T are behind vw. 
It is now time to review the way in which our telecommu nJcatJwn industry has 
been and is being r^;ulated, and to decide how to beet r^ulate this industry in the 
fiiture so that this country maintains the beet telecommunications system in the 

CUBXKNT RIOULATORV ENVIBONHENT 

The modified final judgment [MFJ] required AT&T to diveet the Bell Operating 
Companiea [BOCs] and it specified what busineas the BOCs would engage in. The 
B0(7s were spedfically pnmibited from entering into the intereschange, equipment 
manu&cturing and inicnmaticH) services businconoc. A waiver procedure was estab- 
lished which allowed enby into certain new lines of business if the BOCs- could 
show that there was no Biuwtantial ponibility that it could use its monopoly power 
to impede competition in tbe market it sought to enter. 

Snce Januaiy of 1984, 110 waiver requeets have been filed. Bach waiver requeat 
must be carefuUy scrutinized by the Justice Department, whidi has come to view 
Qie process as burdensome, time consuming, and inefficient. Simply put, this p r o cc » 
has earned the Justice Department, a law enforcement agency, to utilise inordinate 
lewurcee performing regulatory functions. It has given Judge Greene tbe status as 
superregulator of tlw telecommunications industry, a poet to which he was neither 
elected or appcnnted. Indeed, Congress never intended for tbe Antitrust Enforce- 
mrat Machinery be used for the long term, day-to-day regulation of industriee. 

At present, our system of Federal telecommumcations regulation can best be de- 
scribed as a three ring circus as companies often have to satisfy the Justice Depart- 
ment, the FCC, and a Federal court That is hardly the perfect environment in 
iriiich to foster a competitive and technologically innovative industry. 

8. SS66 — A IfORX COHERENT RBaULATORy ENVIRONUENT 

Having recognized that much of Federal telecommunications policy-making has 
fallen into the lap of Judge (jreene, we must also recognize that one of tbeee days 
Judge Greene will retire from the bench. At that point, do we appoint another Fed- 
eral Judge to the bencii— end c^ by the tray, have that person became responsible 
for regulating telecommumcations policy. Clearly not The question is not whether 
we wUl transfer the reBponsilrilii^ ol Federal telecommunications policy-making 
awsQr from the Federal judidaiy. llie question is when and to where. 

S. 2666 sint^y consolidates in the FtX7 all Federal telecommunications policy, in- 
cluding the AT%T and GTE consent decrees, triiich have governed tbe tele^ione 
and telecommunications industries since 1982. The bill would require the rcC to 
issue regulations incorporating and enforcing the provisions of tbe consent decrees. 

t have noted tluit certain witnesses have been asked to talk about the merits at 
allowing the BOCs to participate in the field of equipment manufacturing, interes- 
diange service, and the like. That will undoubte<Uy ne an interesting and spirited 
iHtniflfn. but I would remind the oMnmittee tiiat S. 2665 is a sin^e procedural 
bill which dose not abbess tlie substantive provisions of the cooiait decree. 

Digitized oyGOOglC 



WHY THE roC? 

Btynlatory iwiadiction over the Mlecommunications industiy should be coiuoli- 
datod at tbe e<X for Mveral important reowms. 

Pint, as an institutional matter, Congreas should [day a mgjor role in developing 
'd an industry as significant a> telecommunications. That is not to saj' that 
_ s dwuld neceasarily decide whether or when each c^ the lines of busiDeaa 
resbriction ihouU be lifted. That would be unworkable. It is alao unneceeaaiy: It to 
praciaeljr for dtiiations such as this that Congress creates expert egendea. The TOC 
to the regulatory agency created in 1934 for the purpose- of providing expertise in 
the communications area. In my view, it is hard to resist the logic of letting them 
aMume tbe role they were created to fill, with Congress playing an active ovend^t 
role. 

If tbe FCC announces a policy change that to ill-conceived, Congress can change 
tbe policy. We con enact legislation, we can effect subtle changes througlt the ap- 
pnntment proceas. . .there are a vanet? of options available to us to ensure that toe 
FOC stays m line. When a Federal court makes a ruling that is way off the mark, 
there to not much Congress can do. As tbe majority leader, 1 feel it my duty to rep- 
reaant the institutionarintereats of the Senate. Thto to a textbook case. 

ly, regulatory proceedings of the FCC offier a far greater opportuni^ few 
d citizens who are not psrtiea to the direct proceedlnn to participate than 
do the judicial regulatory proceedings administered Inr Judge Greene. 

Perhaps moat unportanUv, telecommunications policymakera ou^t to be gaided 
by the public intereet standard, not the narrower antitrust staiklard whidi is cor- 
rantlf onployed. At present the court, unlike the FCC, simpb' cannot Usitimatdy 
take mto account important considerations such as onr trade balance, national aecu- 
ri^, the needs of reaidential small businees and rural telephone users, and univer- 
aal aervice in administering its regulatitms. 

Hus to (i«nkly bow I became mterested in thto subject Last August I headed a 
' delegation to the Far East. One of our ro4ior ot^jectivee was to addreaa 



that it waa headed towards a deficit of S1.8 billion ii 
picture had deteriorated tma a S323 miUion deficit ii 
fal98S. 

We've become a net importer of telecommunications equi^ent over the past few 
years fbr a varied of reasons — the dollar, the quality of foreign products, the lack of 
a cc esB to foreign markets among them. But we can't ignore the fact that tbe consent 
decrees have takrai some of our moat efficient companiee entirely out of the world 
telecommunications equipment market. 

I am not today advocating ttiat Ube manufacturiiw provisions be lifted. But I do 
think it to absurd that telecommunications poUcv to oetag made without any regard 
given to trade concerns. By having policy made in the wnrng arena and by the 
' ' e placing blinders on tbe policymakers. That situation would 
: — s-iirtion over telecommunications policy to the FCC. 

iiot omy ooee uie riA^ nave ihe requisite subject matter expertdse and a broad 
public interest mandate, they are far better equipped in terms of personnel and re- 
sources to regulate the telecommunications industry than is Judge Greene, who 
roust make do with less than a handful of law clerks. 

oppoemoN TO thk bill 

If this is so siroiile, why does a large portion of the industry oppoae it? The com- 
mittee members will have an opportunity to explore thto question, but I would sug- 
gest a few dbviouB answers. 

It to dear to me that companiee who oppoee this bill do so for reasons unrelated to 
tbe ijtteatjon of whether the FCC to the more appropriate forum for Federal telecom- 
munications policymaking than is a Federal district judge. Frankly, some segments 
of tiie industry think th^ got a pretty good deal from tbe judge sind th^ are un- 
wlUiwto risk losing that protection. But all of that r"""~" tiiat if thto bill paaaea, 
ttie POC will immediate^ take steps to undo the provisions of the decree. 

If I Mt tiiat the FOC had pr^udged issues it may be asked to rule on in future 
Um of businsss waiver proceedJnp, 1 would agree that it would be inappropriate for 
Jurisdiction to be transferred to we commiasioD — at least as it to currentiy constitut- 
ed. But I don't believe that to be the case. 

In additicw, I feel there are important procedural safcttuards which wiU guwantee 
tboDUgh review (tf the consent decree provisionB by the FCC. Under my bill, tbe 
Qotk*, oemmmt, and review provtoioiis of the Administrative Procedures Act and 
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the Commuiiicatioiu Act of 1934 mutt be followed. So e 
scenario that the FCC wanted to gut the consent decrees immediately', which some 
opponenta have claimed, it can't be argued that this bill give them unfettered die- 
cretion to do so. 

But more importantly, Judge Greene provided that the Justice Department 
submit a report every threeyeara with recommendations on which if any of the re- 
strictions should be lifted, "nie first of theee will be submitted later this year 1^ 
Peter Huber, a consultant appointed by the department. In my view, there is no 
reason why that report can't guide the FCC just as we would expect it to guide the 
court if the l^islation is not enacted. 



believe Congress should play an oversight role in theee matters, with the FCC d 
tbe biUk of the work. 

I have in the past considered introducing legislation in this area which would sub- 
stantively alter certain provisions in the consent decree. I choee not to do so because 
I was persuaded that reaching a consensus on which consent decree restrictions 
should he lifted and when would spark a battle of m^jor proportions. 

I am as convinced now as ever that my judgment was correct. It will be fruitless 
in the current environment to attempt to negotiate substantive deals with all of the 
players in this complex field. The oalj way Congrees can pass legislation in this 
area is to keep it simple. 

I recognize that the chairman and others are inclined to provide safbguards and 
specific guidance to the FCC in terms of implementing the bill. Some nF these may 
Bubetantially improve the bill, but we can't go too far in that direction or we'll un- 
dermine the need for the legislation. This may be a project not unlike the tax bill: It 
only makee sense to pass it if we agree to not try to satisfy all segments of the in- 

Senator Pressler. Thank you, Mr. Chairman. 

I have to go to the impeachment hearing. Senator Mathias had 
breakfast with me this morning. He said if I was not on time I 
might be impeached. So I will be very brief. 

But I might tell Senator Dole before he departs that the August 
Leader is against your bill. 

Senator Dole. Is that in South Dakota? 

Senator Pressler. Yes. 

Senator Dole. De they have an early primary? 

Senator Pressler. Yes. 

The Chairman. Any questions for Senator Dole? 

[No response.] 

The Chairman. Mr. Leader, thank you very much. 

OPENING STATEMENT BY SENATOR PRESSLER 
Senator Pressler. Mr. ChEurman, I would just like to make a 
brief statement. 

First of all, let me say that I believe this is an extremely impor- 
tant issue, and I plan to take a very active role in the debate as we 
go forward. Unfortunately, my schedule today is such that it is in 
direct conflict with the impeachment committee meeting, which I 
am told require mandatory attendance by those Senators who have 
that duty. So I shall have to leave here uiortly, so I shall just sum- 
marize my statement and I am going to leave some questions for 
tiie record. 

I want to emphasize at the outset my keen interest in this issue 
and indicate to peuties on all sides that my personal suggestion box 
is open. I come to these hearings today with a very open mind, al- 
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though I do not have any hard and fast preconceived notions aa to 
how this matter should mtimately be resolved. 

I do have some serious concerns on both eidee of the issue. I have 
a great many questions for the witnesses today smd next week. IS 
the impeachment panel precludes my eisking them here, they will 
be submitted for the record. 

Let me toudi just briefly on some of my general concerns. 

KURAL SBRVICB 

As is so often the case in the communications area, this is an- 
other battle between the big and the bigger. I am very concerned 
about its possible consequences for rurfu service, particularly re- 
garding small local coops and the independent telephone compa- 
nies. 

cOMPBrmoN 

I am careiiilly studying the impact this proposal would have on 
competition. On the one hand, I Edways like to see more players in 
the field. I think this would help speed up technological develop- 
ment and help give consumers what they want. 

Chi the other hand, I want to make sure we have a level playing 
field. I am not certain that now exists. 

CONSUMER COSTS 

We have heard a great deal about the possibility of seeing the 
operating committees use their local monopolies to subsidize the 
new competitive businesses in which they would enter as a result 
of this legislation. I am not convinced that we can adequately 
pohce against that kind of activity and other unfair advantages the 
local common carrier might have. 

JURISDICTION 

I seem to get the feeling that most people are convinced that we 
need a forum change, and most of the debate is centered around 
how and when we are going to do it, rather than if we are going to 
do it at all. I would like to explore the latter issue in much greater 
detail before gcring forward too much further in the process. 

Other than the brOEidest statements about who ought to be decid- 
ing telecommunications policy in this country, I have heard very 
little substantive debate on the very fundamental point of whether 
we should be takir^ this jurisdiction away from the court. 

And I think that, let us face it, procedure becomes substance, 
and we have got to debate the substance. 

PROTECTnONISM 

Notwithstanding all these concerns, I hold a very strong belief 
that we do need more competition in this area. It seems to me that 
a lot of money is being spent by established interests to protect 
their turf Eigeunst competition &om the Bell Operating companies. 
This seems to be a recurring theme in r^ulated industries. 

When cable TV wm first coming on Ime, the broadcasters tried 
to keep them out, and I remember that so well in my short lifetime 
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around here. Now that cable — now that the cable industry is estab- 
lished, they are trying to keep the Batellite dish industry out. 

This issue seems analogous in many wa}rB. Eveiyone is tiying to 
keep the operating companies out. Those arguing to keep Ham out 
spend a lot of time etrguing "in the public intorest." I think many 
of the proponents are confusing public with special interests, and 
believe it is important for us to keep that in perspective as we go 
forward. 

With that, I will conclude by reiterating my interest in this bill. 
As I mentioned, I will have to leave for the impeachment proceed- 
ing shortly, but will leave questions. And let me condude, Mr. 
Chairmem, by saying that in my 12 years as a member of the 
House and Senate and working on communications issues, every 
time something new comes along or there is an firea for competi- 
tion we get these aiguments that in the public interest and so 
forth. 

And really, people are trying to protect their own tiuf. And if 
the public, ^e consumers — if there should be more advertising on 
TV, if that helps a little old lady, that's what we should be interest- 
ed in, not in preserving something for aomebedy unless tiiere'a a 
reason for it. 

So I hope we get to the substance of this debate. And Mr. Cbaif 
man, I submit my questions for the record. 

The Chairman. OK. Thank you. Senator Pressler. 

Any more opening stotements? Senator Gorton? 

OPENING STATEMENT BY SENATOR GORTON 

Senator Gobton. I have one, Mr. Chairman. But the chairman 
himself has not made an opening stotement. 

The Chairman. No. Thank you very much. I will put mine in ibe 
record. I really don't think people are here to hear my opening 
statement. 

Senator Gorton. Oh, I think you would be surprised, Mr. Chair^ 
man. 

But in any event, if you wish to put yours in the record, I will 
make one. 

I am of course pleased that you called these hearings. I believe 
that they give this committee an opportunity to take a new look at 
our responsibilities as telecommunications policymakers in light oS 
the radical changes in the industry since the divestiture of the 
local Bell operating companies from AT&T in January 1984. 

There is no question that the breakup of the Bell system has 
been viewed through confused and skepUcal eyes by many of our 
constituente. The simple failure to get a dial tone can lead to a mil- 
lion questions: How much will it cost to fix this telephone? Will 
someone come to my home? Is the problem in the phone itself or in 
the wires? 

And the main question, of course: Whose fault is Hob and wl^ 
won't they fix it for free, like they used to? 

In addition to this confusion, other concerns arose as a result of 
the divestiture. One of the main ones weis tiie eflect it would have 
on local rates. 
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When the phone company operated as one integrated unit, it was 
relatively straightforwuii and eeisy to develop pricing policies that 
k^t local rates low by keeping the cost of long distance service ar- 
tificially high. 

In order to maintain this type of pricing and prevent local rates 
from rising dramatically after divestiture, access charges were im- 
posed on mterexchange carriers. Steps were also taken to b^^ 
transferring some costs to consumers in the form on end user 
charges, a controver^al move that will remain controversial in 
li^t of proposals to increase them even further. 

Whenever there is such widespread dissatisfaction in the ranks. 
Congress feels compelled to step in and try to straighten things out, 
which is as it should be, I suppose. It is important for ua to remem- 
ber, however, that alon^ with the dissatisfaction a great deal of vi- 
tality and new competition have resulted from the divestiture. 

Much of that vitality has come from the r^onal holding compa- 
nies themselves, which are now seeking to expand their lines of 
business even further. I can appreciate the desire of these compa- 
nies to venture into new areas. They have proven that they are 
eager to get out and compete in many arenas. 

The^ are understandably frustrated by the sometimes cumber- 
some judicial and r^ulatory processes to which they are subject. 
Despite this understanding, I must express misgivings about the 
bill before us today and the haste with which we are considering it. 

In my view, this bill raises a legion of questions. On its fftce, it 
appears simply to transfer jurisdiction from one forum to another. 
In reality, however, we all recognize that Jud^e Greene's perspec- 
tive about enforcement of the consent decree is far different from 
that of Chairman Fowler and his fellow Commissioners. ' 

Althou^ he may weU take exception to this, it seems plain to 
me that Chairman Fowler believes that the regional holding com- 
panies should be released from the constraints of the decree as 
soon as possible. Because this bill gives the Commission to make 
that decision, it is our responsibility eis member of this committee 
to study the possible effects of lifting the consent decree. 

Should the local companies be allowed into long distance infoi> 
mation services and manufacturing? After years of continued anti- 
trust litigation and strenuous attempts to resolve that litigation 
abort of divestiture, it became clear that the inherent competitive 
problems ctf combining a local access bottleneck with competitive 
access-dependent business has made in necessary to separate those 
businesses. 

Have market conditions and technologies changed so dramatical- 
ly in the vast three years that we should consider reversing that 
decision? Perhaps so, but perhaps we should give the court the first 
opportunity to make that decision. Judge Greene recognized that 
conditions in the indust^ would change and provided for reguleu* 
reviews of the modified fmal judgment to assess whether its provi- 
sions should be revised. 

The first such assessment will occur early next year, and I think 
it wise to wait and see what results from that review. I must say, 
lumever, that I do not believe that we should permanently or in- 
definitely vital communications issues in the courts. We are elected 
to make or to guide such policy. 
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It does appeeir to me that after we have studied this issue in 
some detail the committee will have four altemativee: First, to 
leave the issue to the courts; second, to make the poli(gr decisions 
implicit in this bill itself; third, to transfer authority for these 
pohqr decisions from the courts to the Federal Communications 
Commission, as contemplated by S. 2565; or, four, to transfer some 
of this authority to the Federal Communicationa Commission with 
clear guidelines and limitations set by Congress. 

I believe this latter course is the one that the chairman has 
chosen in hie proposed amendments to the bUl, and my guess 
would be that this is the course the committee will choose as well. 

The issues that we are discuBeing today go to the very heart of 
our nation's telecommunications policy, as well as, of course, affect- 
ing profoundly telecommunications users, the consumers, our con- 
stituents. It is entirely appropriate that this committee start to ex- 
amine them. 

I think it will be difficult, as well as undesirable, for us to give 
them the attention they deserve before the end of this Congress. 
But I am eager to work closely with the chairman and the M^ori^ 
Leader in the future. I look forward to heeiring from the witnesses 
both today and next week. 

And I thank you, Mr. Chairman. 

The Chairman. Thank you, Senator Gorton. 

Senator Riegle. 

OPENING STATEMENT BY SENATOR RIEGLE 

Senator Riegle. Mr. Chairman, I just want to make a couple of 
observations at the outset. I think that the problem with the trade 
invasion that is under way in this country has now reached a point 
where the deftcit, the trade deficit, this year will probably be $175 
billion or higher. 

We have become the number one debtor nation, euid we are 
adding to our debtor nation status at the rate of a billion dollars 
every two and a half days. 

And I am very interested in having the witnesses today talk 
about the international competitive pressures that they see devel- 
oping in these business areas and the degree to which particularly 
the operating companies are Eacing international competition of es- 
tabli^ed sorts and new sorts that we should understand and take 
into account. 

I am very much concerned about the job btise in this country, 
and I think that has to be looked at at the same time we look at 
issues of cleEirly whether the public interest is being fiiUy and prop- 
erly served under the present arrangements, and whether custom- 
ers service and quality and price is everything that it can be and 
we would like to see it be. 

But I would just ask the witnesses when they come if they would 
address particularly the question of international competitive pres- 
sure as it's developing in these business areas and shed whatever 
li(^t they can on that and the possible loss of future economic vi- 
tality in this country and U.S. jobs. 

Thank you. 

The Chairman. Thank you. Senator Ri^le. 
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Senator Gore has a statement for the record. 
[The statement foUows:] 

Opening Stateiunt by Senatob Gokb 

Hr. Chairman, I want to congratulate you for scheduling this important aeries of 
bearing*. I am disappointed that I cannot be here personally. As a member of the 
Senate panel hearing opening testimony this mormng in the impeachment trial <^ 
Judge Claiborne, I muat necewarily be awav from the nearing. 

As you know, I have been actively involved in issues related to telecommunica- 
tions r^ulation, and I have numerous questions for the witne«sea. With your per- 
mission, 1 will ask tlie Committee to submit my questions to witnesses, and include 
for the record my complete statement. 

I want to take this opportunity to summarize my view of the rtwulatory environ- 
ment facing the telecommunications industry as the Senate consicfers the Dole bill, 
m^ bill, and the Swifl-Tauke bill in the House. Each of these measures addrogseo a 



B committed to adequate protections for ratepayers and competi- 
ton. Chairman Fowler has not done himself or the Commission a service by — 
through public speeches-advocating rapid, wholesale deregulation of all telecom- 
munications services. Those are not statements that conifort those of us in the 
Senate who are sympathetic toward the BOC initiatives to enter new competitive 
fields, but who also want to make certain that BOC entry into these areas will not 
result in ratepayer croas subsidies and unfair cwnpetitive practices. 

There is little question in my mind that the ¥OC ahoula be in the best position of 
any federal agency to oversee regulatory transition in the telecommunications in- 
dustry. Aside from its fundamental role m enforcing antitrust laws, the Justice De- 
partment has little experience and fiew resources to do this job, and, I suspect. Judge 
Greene and the Department will look forward to the day they do not have to review 
■ BOC waiver request 

However, it is entirelv reasonable to worry that the FCC has prejudged MFJ 



y certain, whether through the Dole-Danforth ir 
ure, or mf bill, or some other measure, that we insist that the FCC not abandon its 
reaponribility tor equity amoiig rstepavers and industry competitors. 

1 support changes in the hCFJ. ! believe that telephone customer* as well as our 
entire economy can benefit from BOC activity in certain information services and 
manufacturing busineeaes. I believe that BOC enti^ into manufacturing can have a 
measurable impact on our trade deficit and, more importantly, in creating jobs here 
in this country, jobs that are now being exported to offshore manufacturing enter- 
prisea. 

I also believe that the current MFJ restrictions have unduly limited new informa- 
tion and other enhanced services for telephone customers. Some of these services 
wiU prcrf>ably never be made available unless the BOCs are allowed to do bo. In addi- 
tion, many new services will produce revenues under tarriff to help keep down 
future local rate increases. 

However, BOC competitors have legitimate concerns about allowing the r^onal 
companiss into their cusinees areas, and we will need to address those concerns if 
this CMmnittee actually marks up a bill in this sessim. 

Pint and most importantly, we must insist on prohibitions against BOC subsidis- 
ing speculative ventures out c^ regulated ratepayer revenues. There are some critics 
of MFJ relaxations that have stated flatty that such protections are imposslMe. I am 
not prepared to accept that ana^is. The Senate and this Committee are equipped 
to conduct thorough ovendght over FCC activity in this area. But it is a fact ^t 
those protections must be in place, and they must be solid. 

Nein, we must insist that the BOCb not be able to abuse their position as a local 
monopoly to shut out competition in new services and manufacturing by somehow 
manipulating their customer base, or using their transmission bottleneck to dis- 
criminate against competitors. 

These are some of the concerns we will face if we send a bill to the Senate floor 
this year. If we fail to resolve the ratepayer protection and competitor discriniina- 
tion issues, we cannot realistically expect the Senate to pass any bill dealing with 
HFJ jurisdictiMi or substance. 
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Mr. Chairman, there are other related issues in this debate. Whether this year or 
next, the Senate must face another likely propoBal to increase customer subacriber 
line charges. My bill rolls back those unfair, federally-mandated tel»>hone customer 
access charges. If any telephone legislation moves to a vote in this Committee or on 
tbe floor, 1 will attempt to add such a rollback, or at least a cap, on subacriber line 

My bill also places a prohibition on any effort to repeal tbe current rule of toll 
rate averaging among all long-distance users of the near-monopoly interstate serv^ 
ices. Tliis is an issue of considerable importance to rural telephone customers, and I 
believe the Senate should reafSrm the policy which prevents unfair discrimination 
against those who live outside m«}or metn^litan centers. I will work to ensure 
that any bill moving ahead this year contain such a provision. 

There are other telecommunications issues imbedded in the debate over MFJ re- 
laxations, and I believe they deserve considerable discussion in this Committee and 
hy the Senate, I want to work with the Chairman and Senator Hollings, who has 
devoted ao much time to these issues over the years, to ensure that any legislative 
product of this Committee be fair, balanced, and comprehensive, 

lliankyou. 

The Chairhan. We are happy to have as the next witness Sena- 
tor Wilson. 

STATEMENT OF HON. PETE WILSON, V.S. SENATOR FROM 
CALIFORNIA 

Senator WtuoN. Thank you very much, Mr. Chairman. 

First, let me commendyou for having moved quickly to schedide 
hearing on S. 2565, the Federal Telecommunications PoUct Act of 
1986. 

As a cosponsor of the bill, I particularly ^predate your affbrd- 
ingme the opportunity to awear before the Committee. 

The confluence of the AT&T divestiture and developments in 
technology have presented all three branches of government with 
complex issues in need of resolution. 

Sometimes the answers that are devised have a direct impact on 
consumers, such as the soK^ed access charges. But often the ef- 
fects are indirect. In the bill before the Committee, the potential 
direct impact on consumers is enormously harmful, particularly if 
massive cross-subsidies are allowed to exist. But only — only — if the 
issues are not properly resolved. 

I think that Etfter careful review by the Committee, eifter fdl the 
issues have been adequately fleshed out, and eifter important modi- 
fications of the kind you've suggested have been made to S. 2565, 
the Congress can bring some needed order to the present web of 
r^ulation that has prevented increased competition and efficien- 
cies in a number of markets. 

At the outset of the Committee's consideration, it's important to 
establish that there is on reasonable basis on which to maintain 
the present system that oversees the business activities of the Bdl 
r^onal holduig companies. 

The concerns that were addressed in the consent decree, and that 
have been carried out through continuing court review, can be well 
met through FCC oversight and rule-meiking. Those who believe 
that a consolidation of venue at the FCC would lead to undesirea- 
ble results really oppose what they may wrongly fear to be a pre- 
disposition on the part of the Commission's members, not the Com- 
mission's jurisdiction per se. 

I trust that the members of the Commission have not prejudged 
the issues. But in any event, in consideration of the fact thJat the 
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FCC is a creature of the Congress that pursues statutorily set goals, 
it would be far preferable for the bill's opponents to press for great- 
er statutory guidance from the Congress for the Commission, 
rather than continuing to fight the venue question. 

Mr. Chairmein, I believe that the proposals that you have put on 
the table provide a very good focal point for the debate on safe- 
guards; and that with temperate application, we can avoid the call 
of some to saf^uard the bill to death. 

But Mr. Chairman, injudicious use of putative safi^piards in do- 
mestic telecommunicationB policy, even as in the case of interna- 
tional trade policy, can often serve to stifle competition, to dampen 
innovation, and to raise prices for consumers. 

As I stated to you, Mr. Chairman, in my letter of August 14th, 
there are a number of safeguards that shoidd be added by the Com- 
mittee to S. 2565. 

First, from a broad perspective, it is most signiiicant to note that 
the breakup of AT&T occurred through Federed Court jurisdiction 
over our antitrust laws. Therefore, a change in venue that did not 
provide for FCC cognizance of the same antitrust concerns ad- 
dressed by the court would be inadequate. 

The concerns addressed by the publishing industry are not 
simply parochial, but really do spesdE to the public's interest in 
maintaining access to diverse sources of news. I know that the 
bill's sponsor. Senator Dole, as well as the Committee, is sensitive 
to this important First Amendment issue. And I trust that it will 
be properly resolved during Committee consideration. 

And last but not least, there is the issue of safeguards for tele- 
phone subscribers, assuring that the rates they pay to the monopo- 
list phone company do not go to pay for the operations of the entre- 
preneurist phone company. 

How can these problems be addressed? Well, the first two regard- 
ing competitive advantage and electronic publishing, can be dealt 
with by Congress meiking diificult decisions and committing them 
to paper by precise drafting. 

However the third issue, the protection of ratepayers, needs 
something more. I believe that the Committee must carefully con- 
sider requiring regular audite of the regioned holding companies to 
ensure that there are no cross subsidies, and to ensure that the 
audits are thorough and effective, the unregulated activities of the 
r^ional holding companies should pay a cost-of-regulation fee. 

My user fee proposal takes the same approach as the one I of- 
fered earlier tins year to the bankruptoy court bill. That amend- 
ment, which was agreed to and is now in conference, directs the 
Judicial Conference to conduct a feeisibility study of having the 
bankruptcy courts operate on a self-fijiancing basis, perhaps by 
charging a variable fee for corporate reorganizations. 

The idea is an old one and a simple one, but I think a good one: 
That those who use the services of the government for commercial 
purposes ^ould shoulder the costs of those services. 

My fear is that without a cost-of-r^ulation fee, any Congression- 
ally mandated audit requirement may prove to be a toothless tiger, 
with a loud roar of warning, but no bite of enforcement. 



oy Google 



66 

The Committee has a very tough jcAi before it These hearingB 
constitute a very important step along the road to bringing a com- 
plete bill before the full Senate. 

And a^in, I thank you not only for your leftdership in convening 
the hearing, but also for addressing a number of concerns with 
v^ positive suggestions. 

TTie Chaibman. Thank you very much. Senator Wilson. 

Are there questions for Senator Wilson? 

Senator Gorton? Senator Ri^le? Senator Ezon? 

Thank you very much. Senator Wilson. 

Next we have a panel of three House Members, Congressman 
Tauke, Congressman Swift, and Congressman Wyden. 

Gentlemen, could you go down in front so we could see a little 
better? Thank you very much for being here and sharing your ex- 
perience and your views with us, and also for your patience in 
waiting so long. 

I don't know who would like to go first. 

STATEMENTS OF HON. THOMAS J. TAUKE, U.S. REPRESENTATIVE 
FROM IOWA; HON. AL SWIFT, U.S. REPRESENTATIVE FROM 
WASHINGTON: AND HON. RON WYDEN, U.S. REPRESENTATIVE 
FROM OREGON 

Mr. Taijke. Mr. Chairman, we're happy that you wanted to see 
us this morning. And we're grateful to you, and commend you, for 
holding these hearings. 

Since I introduced H.R. 3800 with Congressman Swift over on the 
House side, we have garnered over 170 cosponsors to that l^isla- 
tion, but we have not seen the legislative process move. And so 
these heeirings are welcome. 

In many ways, Mr. Chairman, our existing situation defies both 
logic and commonsense. The system under Uie consent decree has 
created a confusing, duplicative, and anticompetitive result. 

That result jeapordizes our country's ability to, first, deliver to 
the public new and in many cases vital services. It jeapordizes our 
ability, secondly, to promote efficiencies that can keep telephone 
rates down. And thirdly, it jeapordizes our ability to maintain lead- 
ership in the international telecommunications market. 

Let me elaborate for a moment on these points. 

First, the Bell companies are strapped with restrictions that 
make it difficult for them to provide the full range of products and 
services their customers demand. We are entering a new age in in- 
formation technolc^ — one that offers the hope of a wide array of 
exciting products and services that can improve consumers' health, 
safety, and quality of life. But as long as the Bell companies are 
restricted from entering these fields, many of these services may 
never reeich the public; or if they do, they will be only at a higher 
price. In the case of ouuiy rural areas, the only foreseeable wi^ 
that residents can receive these services will be if they are provid- 
ed by their local Bell operating company [BOO]. 

The FCC recognized this point in its recent Computer III deci- 
sion, which will allow the Bell companies — after the appropriate 
rwulatory and competitive safeguards have been met — to provide 
ennanced services on an unseparated basis. But this new freedom 
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is illusory because it directly conflicts with the Consent Decree's 
ban on imormation services. 

Second, I believe that the loceil telephone companies can guard 
against future rate hikes for their residential telephone subscribers 
1^ the cost-sharing and economies of scale that result when the 
telephone network facilities are eillowed to be used by the Bell com- 
I»nies for ofTering new information services. Without those effi- 
ciencies, the companies risk bein^ caught in an economic cul-de- 
sac, with no alternative but to raise rat^ to meet ever increasing 
costs and lessening demeind. 

In addition, the current system of "too many r^ulators in the 
kitchen" overly complicates and delays the process, making it more 
difficult to bring to market the new service offerings that can 
produce economies of scale and cost-sharing. 

Finally, the Bell compeinies face restrictions which hamper tecb- 
nolo^cal development and duU the international competitiveness 
of this country. I know that Senator Danforth and others have 
worked aggressively to enact l^islation Eiimed at providing Ameri- 
can firms greater access to foreign markets. I applaud those efforts 
and believe it's a step in the right direction. 

But the biggest meirket in the world for telecommunications is 
here in the IJEited States — in fact, individually the Bell companies 
represent seven of the twelve lai^est markets and combined are 
the largest market in the world for telecommunications equipment. 
From the standpoint of trade, not to mention fairness, it doesn't 
make sense that seven experienced companies fire prohibited from 
competing in such market. The divestiture decision, and the imple- 
menting orders, constituted an unprecedented, unilateral maAet 
opening. But, for the Bell companies, it constitutes a domestic 
^ade barrier, as formidable as any faced by a U.S. company over- 
seas. 

The question is: Why shouldn't American firms, like the Bell 
ctnnpanies, be able to participate in this meirket and sell products 
to the telephone companies in the United States— just as tiie Japa- 
nese, the Canadian, and the German companies are allowed to do. 

Both S. 2565 and H.R. 3800 tai^et the fragmentation of telecom- 
munications policymaking. By consolidating the policymaking at 
the FCC, the expert r^iHatory agency, it permits coherent policy 
formation in an open forum by those accountable to the public 
throu^ Congress. 

H.R. 3800 and Sen. Danforth's proposed amendments ^o the next 
step, and explicitly provide, as a matter of national pohcy, for the 
removal of the consent decree barriers for BOC entry into new 
lines of business, so long as appropriate safeguards are in place. 

It is important that uiat pohcy be made by the Congress. 

In addition, Sen. Danfortn's amendments embrace the same fun- 
damental policies underlying the rate payer and competition pro- 
tections Congressman Smft and I developed beised on our Commit- 
tee's heeuing on H.R. 3800 and extensive informal discussions. 

The remarks of my colleague, Congressmeui Swift, center on the 
substance of those sf^eguards. 1 want to limit my remarks to three 
points. 

First, the most significant rate payer protection isn't in our 
amendments. It is the rate relief directly resulting from the shar- 
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ing of the telephone network with the new ventureB permitted 
under H.R. 3800. 

Our legislation, with the proposed amendments, encourages that 
shared use. Shared use generates the economies of scale and cost 
sharing that can keep rates down, so long as there is fHilly accurate 
accounting. 

This is not a sulHidy. It is a benefit that rate payers should be 
entitled to when r^ulated facilities are used for new ventures. 

Second, simple economics tells us that emy saf^uard that man- 
dates a subsidy would distort the market, with the reeult that 
either the phone compemy is prohibited from entering a business, 
or, if it enters the business, it operates at a artificially high price 
that shelters inefficient competitors and misallocates resources. 

Third, emy legislation that requires more than a fair share of 
joint and common costs would discourage the joint or common use 
of fftcUitles, thereby depriving subscribers of uie primary rate pro- 
tection otherwise availcu>le. 

I guess, in short, we want to encourage joint and common use of 
facilities. 

There are many who say, it is okay to lift the line of business 
restrictions. The issue is when, and under what conditions. 

In November of 1985, when Congressman Swift considered offer- 
ing amendments to the trade bill, the cries were: Wait for a hear- 
ing. 

After introduction of H.R. 3800, we heard: Wait for equal access. 
Then: Wait for the Justice Department's report. Wait for Judge 
Greene to act. And just plain: Wait. 

There are costs imposed by waiting, Mr. Chairman. For example, 
many services can substitute for equipment. Voice message storage 
and retrieval and call monitoring services are available to a pur^ 
chaser of an answering machine. 

Technically, those same services could be provided by the Bell 
Companies through their computer switches. But because those are 
prohibited information services, American consumers are denied a 
meaningful choice. 

In most cases, if they want the service, they have to buy tiie 
equipment; equipment, incidentally, which is imported from over- 
seas. 

And once the decision is made to buy, the consumer no lon^ 
has an economic choice. He is not going to subscribe to something 
for which he Eilready has the equipment. 

In the last three years, the dememd for this particular service 
has doubled. This yeEu* alone, an estimated 4.5 million answering 
machines, over 12,000 a day, will be bought by Americem consum- 
ers. 

Of course, it is to someone's advantage — undoubtedly, the over- 
seas manufacturer— to delay these service offerings. But I d<m't 
think it is in the consumers' interest. 

The BOCs are barred from manufficturing under the decree. But 
as we have recently seen, the Court has authorized manufacturing 
so long as it occurs overseas, if that isn't unbelievable. 

Besides the trade deficit cost, the loss of domestic manufacturing 
jobs, Emd the obvious exportation of associated research and dev^ 
opment, delay in lifting the consent decree restrictions will result 
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in more long term decisions being made under narrow and distort- 
ed policy considerations, such as this decision. It bars domestic 
manufacturing plants while allowing overseas manufacturing 
plants to be built. 

Who benefits? I don't think it is the consumer. Nor, might I add, 
is it the working people of this country. 

The telecommunications equipment trade deficit for the first half 
of 1986 stands at over $928 million. That is more than $5 million a 
day. 

I suggest to you, in coDclusion, Mr. Chairman, that the question 
should not be, why lift the decree restrictions, but rather the ques- 
tion should be, why shouldn't the BOCs be allowed to provide prod- 
ucts emd services to the American public now? 

Those who ai^ue that the Bell Ctsmpany's entry into new lines of 
business is not in the public interest bear a very heavy burden. 
There are many who are already in the market that the Bell Com- 
panies would be allowed to enter; and we have heard from ihem 
aU. 

We owe consumers the opportunity to have the services that the 
new technologies can provide. 

We owe rate payers the assurance that their telephone charges 
will not subsidize new ventures. 

And we owe competitors in these lines of business protection 
from imfair competition. 

But we do not owe them protection from competition itself. 

The Chairman. Thank you. Congressman. 

Congressman Swift? 

Mr. Swift, Thank you very much, Mr. ChEiinnan. I very much 
appreciate the opportimity to testify before you today. 

Telecommunications is an evolving and dynfunic industry that 
for too long has had its policy msiking made by the Justice Depart- 
ment and the courts with their too-narrow focus on antitrust and 
competitive concerns. 

A broader focus is needed, and it's one that would consider other 
issues, such as imiversal service, international treide, local rates, 
and technological development. 

To that end, let me observe that I think that it should be Con- 
gress' role to set the communications poUcy. And whatever l^^la- 
tion the Senate chooses to come up with, I think it would be a mis- 
take if it del^ated too many of the questions to the CommissioQ 
without some policy guidance. 

It's my observation that Congress has given very little policy 
guidance to the Commission over recent yetirs in any of the etreas 
of communication. And I would make it clear that I do not think 
that's because the FCC. has usurped the authority; it is rather be- 
cause Congress has abdicated it through inaction on a whole range 
of communications issues. 

The kinds of things that I think Congress needs to give acaoB 
guidance to lie in the following: 

In UneKif-business restrictions on the Bell operating companies, if 
those are lifted, consumers stand to benefit, I think, in ^ree im- 
portant ways if proper policy is followed. 
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First, when the basic telephone network is put to greater use, the 
fixed costs will be spread over more users. And wim new servJces 
sharing costs, pressure on local rates go down. 

Second, there are many services that are not offered today, or 
are offered only at rates that many potential users cannot afford, 
but which could be offered at affordable rates if we allow efKcient 
use of the existing network. 

And third, because the Bell Companies make up one-half of the 
domestic telecommunications industry, we assure the U.S. renuuns 
competitive in world markets by introducing seven significant plsff- 
ers into the economy. 

Because each of the latter two points — new products and serv- 
ices, and the impact on tntde — have many capable and articulate 
advocates, let me focus my remarks on the benefit to ratepayers, 
and the need to make certain that they do not end up subsidi^ng 
new competitive ventures of the operating companies. 

Mr. Chairman, I think that in an IncreaBingly competitive envi- 
ronment, the inherent self-interest of all the players to maximize 
universal service is no longer present. 

tr any player realizes that he cannot keep his competitors from 
taking advemtage of his investments, the likelihood is that no firm 
will make investments that subsidize its competitors; in this case, 
the investments necessary to preserve and protect universal serv- 
ice. 

While in a regulated monopoly environment, a company could 
clearly benefit by making telephone service widely available by ^■ 
fering the lowest possible price, the present competitive environ- 
ment pcses a different set of economic imperatives. 

Yet there can be real benefit to ratepayers of basic telephone 
service, by allowing new services to pick up their share of the costs 
of the basic telephone network. Sharing costs between existing and 
new services can take some pressure off local rates, and help pre- 
serve universal service. 

But to insure that that will happen, and to insure that local rate 
payers benefit, we must make sure that costs are properly allocat- 
ed, and that new services pay their fair share of the costs. 

The risks that they won t are not insignificant, and must be 
dealt with very carefimy. 

Let me make clear tliat consumers will benefit not because there 
will be a subsidy of some sort. The advantage to rate payers will 
come in assuring that the benefits of any savings due to increased 
efficient use of the existing network wul be shared equitably by 
both new services and customers of basic telephone service. 

While I've tended to stress the ratepayer protection aspects of 
this approach, let me just note that it is also an approach that will 
protect competitors at the same time, since any subsidies that come 
out of ratepayers' pockets would go to disadvantage competitOTS 
who would nave to compete against subsidized products and serv- 
ices. 

Let me just note briefly that the concerns t^t have been raised 
by the newspaper publishers, which I know have been raised here 
as well, should be paid attention to, and some policy guidance 
should be given. 
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While the self-interest of the publishers in raising these concerns 
is obvious, I think, the concerns are legitimate, and I think it must 
be addressed in any l^islation that is eventually enacted into law. 

In summary, let me say that by addressing enectively the legiti- 
mate concerns of the publishers and the vital issues surrounding 
basic service customer rates, the effort to permit the Bell Operat- 
ing Companies into competitive services ceui benefit the consuming 
public. 

These are the kinds of Congressional direction that I mentioned 
earlier, if you're going to give substantially more authority to the 
FCC to conduct tins telecommunication policy. 

It is easy to talk about these particular ratepayer issues in tiie 
abstract. It is much more difficult to try and draft specific l^cisla- 
tion to achieve them. 

I am submitting with my testimony the results of a long and vig- 
orous effort by myself and Congressman Tauke to develop a special 
ratepayer section that would be included as an amendment in our 
bill, H.R. 3800, and it may provide some direction or use for you as 
well. 

And Congressman Wyden has some other views that I think 
would also be useful as to how to approach this. 

I would commend this to your attention as a blueprint for action 
to protect rate payers, should the Senate decide to move on similar 
l^slation. 

Thank you very much. 

The Chaieman. Thank you. Congressman Swift. 

Congressman Wyden. 

Mr. Wydbn. Thank you very much. Senator. I very much appre- 
ciate your graciousness in allowing me to testify. I certainly won't 
give a long oration this morning. My colleagues have made a 
niunber of very helpful points. 

Obviously, this issue is on the front burner, Senator and Commit- 
tee members, tmd it just aeema to me that it's critical that rate 
payers don't get burned eis a result. 

I think there are two m^or questions at issue. The first, and I 
think my colleagues have made a number of very good points on 
this, deeds with the question of whether or not BOCs ouf^t to be 
able to get into new lines of businesses. 

Obviously, members in both the House and the Senate have dif- 
fering views on this. I agree with my colleagues in the House that 
the pOCs ought to be able to enter these new fields. 

The second question, and I think even more critical one at this 
point, is that if we do let the Bell Operating Companies get into 
new fields, and if we let the Federal Communications Commission 
monitor the process, how much wiggle room should we give the 
Federal Communications Commission to meike decisions. 

Kb. Chairman, I beUeve the answer to that question is, none. 
When I introduced the first piece of legislation in this area in No- 
vember of 1985 I had very strong rate payer protections locked into 
tbatbiU. 

On August 15th of this yeeir, along with four of my colleagues on 
the House Telecommunications Subcommittee, Au*. Luken, Mr. 
Bryant, Mr. Leland, and Mr. Synar, I placed in the Congressional 
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Record a specific roadmap for how we'd go about insuring rate 
payer protection. 

The proposal that I and my House coUeages on the telecommuni- 
cations suoconunittee are pursuing has gotten the strong suprort of 
the American Association of Retired Persons; the Consumer Feder- 
ation; and the United Church of Christ. 

Very briefly with respect to these rate payer protections, Mr. 
Chairman, the proposal aasigoB all direct costs of information serv- 
ices to those services; requires information services to pa^ a fair 
share of joint and common costs; makes information services pay 
for any new gadgets that are attached to the s^tem which are in- 
stalled for information services; and requires information services 
to compensate the rate payers for the intangible benefits to the 
Bell Operating Companies which rate payers have paid for over tiie 
years. 

The rules governing the Bell Operating Companies' entry into 
the fields would be established by a federally dominated joint 
board. 

This proposal, I think, is direct and clefu*. The FCC would imple- 
ment the rules set up by the joint board, established under a law 
passed by the Congress. 

The proposal wouldn't give carte blanche authority to the FCC to 
set communicatioDS poli^, or to let the FCC's competition-at-all- 
costs philosophy run roughshod over the nation's longstanding 
commitment to universal service. 

Like my colleagues, Mr. Swift and Mr. Tauke, I feel strongly that 
Congress must not continue to hand off responsibility for establish- 
ing telecommunications policy; it shouldn't hand off that responsi- 
bility to the courts, to the Justice Depiirtment, or to the FCC. 

Now, our duty under the Communications Act notwithstanding, 
Mr. Chairman, there's ample evidence in my view to suggest that 
the Federal Communications Commission acting alone would not 
be able to reach a balanced conclusion about whether to allow the 
Bell Operating Companies to expand into other markets. 

There are two reasons why I think that, Mr. Chairman. In 1983 
Congresa had to force the Federal Conmiunications Commission to 
reconsider its access charge decision, under which it tried to diift 
most of the local teleidione companies' cost burdens onto the con- 
sumers. 

Second, Congress also had to push the FCC in establishing even 
the most limited lifeline program for need;^ telephone subscribers, 
a program which many of us still feel is inadequate as it stands 
today. 

So Mr. Chairmein, in conclusion, no member of the House or 
Senate weints to stand in the way of progress. Telephone service is 
obviously a necessity. Without it, the grocer can't call supplierB, 
auto dealers can't service their customers, and older people can't 
call their doctors. 

As we move into the competitive communications era, we can't 
lose sight of the economic and social importance of the phone, or of 
our goal of universal phone service. 

The last point that I'd mention, Mr. Chairman, is that I recog- 
nize that the proposal that I and my colleagues on t^e House Tele- 
communications Subcommittee have made doesn't address all of 
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the issuee of concern in the debate over whether to lift the line-of- 
business reetrictions. There are many other important issues: the 
manufaturing questions; the legitimate concerns of competitors; the 
n^ts of communications workers. I'm going to be developing addi- 
tional approaches on those questions. 

I just think the rate payer issue stands far, far and away as the 
kffir issue in this, and tl^t s why I've focussed on that. 

Thank you for the time. 

[The statement follows:] 

Statuixnt of Hon. Ron Wvden, U.S. Reprbsentativb From Ohkoon 

Mr. Chairman and Members of the Committee, thank you for this opportunity to 
testify on the most important issue in telecommumcations today: how to move foi^ 
ward into the telecommunications age without telephone ratepByers getting burned. 
This ia an issue about which many of my colleague* in the House feel strongly and I 
Kreatly appreciate the courtesy you have extended me in allowing me to testify 
before you nere today. 

Mr. Chairman, after more than a year of involvement in the debate over lifting 
the line of business restrictions on the Bell Operating Companies (BOCs), I have 
come te believe there are really only two m^jor questions at issue. 

Number one, should we let the BOCs into new lines of businew? I happen to be- 
lieve we should. Others do not. 

Number two. if we do let the BOCs enter new Tields, and if we let the Federal 
Communications Commission (FCO mmitor the process, how much wi^le-room 
should we give the FCC? The answer, I believe, is NONE. 

Here's why: 

When I introduced the first piece of legislation relating to lifting the line of busi- 
new reetrictiona on November 5. 1986, 1 said the key was whether tliere were strong 
ratepayer protections in place up front— and my bill, HR 3687, The Telephone Rate- 
payer Protection and Technology Promotion Act of 1985, stated very plainfy that 
such would have to be the case. On August 16 of this year, I, along with several of 
my House colleagues, Mr, Luken, Mr. Bryant, Mr. Leland and Mr. Synar, placed in 
the Congressional Record a proposal further refining how we would ensure ratepay- 
er protections if the operating companies are allowed to engage in information serv- 
ices. 

Our proposal, which has received support from consumer groups, including the 
American Association of Retired Persons, the United Church (3' Christ and the Con- 
sumer Federation of America, is very clear on how we would achieve that goal. 

First, it states that any costs wluch can be attributed solely to an information 
service would be assigned directly to that service. If a cost cannot be attributed 
solely to an information service because it involves the use of facilities and re- 
sources that also are used to provide basic telephone service, it will be allocated eq- 
uitabfy between information services and basic telephone service based on how 
much the information service actually uses those facilities and resources. The reve- 
nue resulting &om the information services share of joint and common coats would 
then be channeled back into the rate base in order to reduce companies' revenue 
re^iirement for provision of basic service. 

The Bell Operating Companies' information service operations also would be re- 
quired to make a small contribution to the local exchange activities in order to com- 
pensate local ratepayers for having funded the development of certain intangible 
benefita— «ich as corporate goodwill recognition, and reputetion — that directly ben- 
efit the operating companies information service operations. 

FinaUy, this proposal gives Stete regulatory authorities — those best qualified to 
assess the needs of local ratep^ers in their jurisdictions — a strong role in determin- 
ing how coste will be allocated between information services and basic telephone 
service. The proposal requires the information of a Federal-Stete joint board which 
will set up the cost allocation rules to be implemented by the Federal Communica- 
tions Commission (FCC). 

In short, our proposal is very direct, veiv specific and very clear. The FCC wiU 
imjdement Uie rules set up by a Joint Board established under a law passed by Con- 
gress. The commission will not be given carte blanche to set telecommunications 
policy— or to let its competition-at-aU-coete philosophy run roughshod over this na- 
tion's longstanding commitment to universal telephone service. 
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It'fl high time Congreae took a stand. We muat not continue to hand <rfF re . 
bility for establishiog telecommunications policy — not to the Courts, not to the Jus- 
tice Department, and not to the FCC. 

Connies has a duty under the Communications Act to give the FCC carefi^guid- 
ance. Our duty aside, there is more than ample evidence to suggest that the FOC — 
acting alone — would not be able to reach a Dalanced conclusion about whether to 
allow the BOCs to expand into other markets. 

In 19S3, Congreee had to force the FCC to reconsider its access charge decision, 
under which it had tried to shift most of the local telephone companies' coot bur- 
dens onto consumers. 

CoDfTeaB also had to push the FCC into establishing even the most limited "life- 
line" program for needy telephone subscribers, a program many of us feel is stiU 
inadequate. 

Mr. Chairman, no one wants to stand in the way of progress. But neither do we 
want to return to the days before the Communications Act of 1934 when having a 
telqihone was a luxury. 

Telephone service is a necessity of modem life. Without it, grocers cannot call 
their suppliers, auto dealers cannot call their customen and elderly people cannot 
call their doctors. As we move forward into the competitive communications era, we 
must not lose sight of the economic and social importance of the telephone — or of 
our goal of universal tele^ione service. 

Our proposal is designed to help us maintain our commitment to univeiaal tele- 
phone service without erecting a barrier to technology. It also is designed to ensure 
that, as the BOOs have promised since this debate began, those who paid for our 
great telephone sjrstem — the ratepayers — will benefit Inaa the BOCs entry into new 
fudds. 

One final commitment, Mr. Chairman. The W^den-Luken-Leland-Bryant-^mar 
proposal does not addrees all the issues of concern m the debate over whether to lift 
the line of business restrictions. If these restrictions were to be lifted, 1 also would 
want to ensure that manufacturing issues and the Iwitimate concerns of competi- 
tors and communicationB workers were adequately addressed. I will be working on 
additional pieces to address these concerns at a later date. 

Mr. Chauman. 1 would like te thank you for vour leadership role on this impor- 
tant issue. I look forward to working with you. Mi. Tauke, Mr. Swift, and the others 
who share our concerns to ensure tbus goal is realized. 

Thank you. 

CoNQRUS OF nn UNTm> SrA-m, 

HouBB OP Rkfrbskntativb, 
Wtuhington, DC, September SS. J986. 
Hon. John C. Danfobth, 

Chairman, Senate Committee on Commerce, Science, and Transportation, 
WaakingtoTt, DC 

DsAB Senator Danforth: Thank vou again for the opportunity to testify at the 
September 10 hearings on S. 2566 ana related amendments. 

I would appreciate it if the atteched ratepayer protection proposal and section-by^ 
section analysis, about which I testified at the hearing, could be included in the 
hearing record. 
Thank you for your time and consideration. 
With warm ref^rds 
Sincerely, 

Ron Wyden, 
Mem ber of Qmgrtta. 
Enclosure.' 

The Chaibman. Thank you, Congressman. 
Are there any questions for this panel? 
Senator Exon. Mr. Chairman, I nave a question. 
The Chairman. Senator Exon. 

Senator EbioN. Gentlemen, I welcome you from one forum to an- 
other. I have worked with many of you over the years on difTeruit 
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panels, on different su^estions, and I guess primarily with r^srd 
to my colleague AI Swm. 

Ttaa whole business of deregulation started in the telephone in- 
dustry before I came to the Congress. As you know, you each have 
had a part to play in that, as have all of us. 

I compliment ^u for coming here today to reemphasize once 
again what remEuns I think Em underlying concern here. That basi- 
c^ly is whether or not we're going to allow the so-called free enter- 
prise system to prevail to the potential harm of the individual rate- 
payer who neeos a telephone, for total telephone service in this 
country of ours. 

And, Congressman Wyden, I appreciated your remarks with 
regard to the Association of Retirea People. They have a very le- 
gitimate concern here that I think tends to get lost sometimes as 
we go through all the deregulation matters. 

A concern I have on the other hand, of course, is the fact that 
after all of the accomplishments or lack thereof with regard to de- 
r^ulation, it seems to me that we are right back into the situation 
where, after having supposedly der^ulated, at least to the extent 
under the pressures of the court, we are now back into the r^^ula- 
tion field. 

I don't happen to feel that the whole dei^^ulation has been par- 
ticularly good for the individual ratepa^rs around the country, the 
retired citizens and others simileirly situated. And so I appreciate 
the fact that members of this committee and members on your 
committee in the House of Representatives are looking at that very 
carefully. 

I tiiink that has to be the underlying concern. I do not think it 
has been good for those individual ratepayers, this whole business 
of deregulation. The telephone bills are confusing. They don't un- 
derstand them. They get different billings from different people. 

So I compliment you for coming over here and underlming once 
again this situation that I think we have to look at as members of 
the Congress to see that those people are properly protected, be- 
cause I don't believe the free enterprise system in this particular 
case is going to protect those unless we work something into that 
equation. 

May I ask this question of you. In r^ard to the Justice Depart- 
ment procedures iigainst AT&T. I never have quite figured out 
what caused that settlement to be made. I suppose it was the free 
enterprise system and moneymaking that had more to do with it 
than overfill service to the people of this country. 

But back then when this bill was being put tt^ether, was there 
testimony, was there discussion, was there an evaluation at that 
period or time as to when, if ever, we would take this matter out of 
the jurisdiction of the courts where I think it fundamentally does 
not belong, and return it to some agency of government under tbe 
Congress, which in this case is the Commission. 

Now, having said that, I suspect that there are members around 
this table and members around your table that do not trust the 
FCC to do what we would like to nave done. My bottom line is, was 
it considn^ in any detail at that time? Where do you think we 
are now? Where are we going in the future without possibly the 
total restructuring of the la'vra if we don't trust the memb^B of the 
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FCC to make sure that those membera are more responsive to tb 
constituents that you and I represent? 

Mr. Swirr. Senator Exon, u I could take a swipe at that No, I 
don't think there was any discussion or perhaps even an awareness 
of where we were going as those things were b^inning to unfold. 

Actually, probabfy the whole thing started to unravel back with 
the Carterfone decision 20 years ago and we bad not realized that 
there was a seed growing uiat was leading to introduction of com* 
petition in a regulated monopoly tmd that would-ultim^ly mean 
we would have to change the enure system. 

There are still members of Congress who think they voted to 
break up the Bell System. They don't remenJter the vote. They 
sure as hell hope they voted right. 

But they really think they have done it. 

The fact is, the inaction of Cot^ress in the policy area, permitted 
the Justice Department ultimately to sit down and n^otiato what 
were essentially communications policy issues, which I tUnk they 
were ill-equipped to do, while Congress stood eu^und wringing ite 
hands but refusing to move in and take the bull W the horns and 
do anything signiiicant. That has left us now wim a situation in 
which Humpty-Dumpty is broke and we have to do the best we can 
for the consumer, for the industry, for trade and all of those otlier 
issues that we have been talking about this morning, given the cur^ 
rent situation. 

There is no way we are going to go back and put Ma Bell back 
together again. We were not sure where we were headed then. I 
am not sure we are much clearer on where we are headed, except 
we know that we are not going to be able to just let this thing con- 
tinue to unravel like Topsy and have any rational policy. 

Congress, I think, is now trying to bestir itself and provide some 
leadership in that policjr and the Dole bill is one part of that which 
will at least get it back in the proper administrative arena. 

What I think we are edl saying is that now Congress has got to 
go a step beyond that emd Congress has got to take the lead in pro- 
viding what the policy is that the proper administrative agency, 
the FCC, is going to be administering, to try and get a handle <m 
and to try to get back on top of the telecommunications poli<^ of 
this country. 

Mr. Tauke. Senator, if I might offer a couple of commento. First, 
that I want to underscore wnat Congressman Swift said; that it 
was a lack of congressional action that actually permitted the con- 
sent to create a move forward. 

As you know, on both House and Senate side, there were many 
members who were pushing various approaches that would have 
established comperehensive telecommunications policies that would 
have achieved the same goals as the breakup of AT&T. But, be- 
cause those efforts were unsuccessful, we were left with a court de- 
cision that could not take into account anything but antitrust con- 
siderations and therefore could not look at the broader telecom- 
munications policy questions. 

But as we look at this particular proposal, I would hope that you 
would see it not as much of a threat to ratepayers as an opportuni- 
1^ to protect ratepayers, because if we have an opportunity to use 
uie system to a greater extent and properly share the costs for the 
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use of that mtem, the greater efficiency in the system will mean 
lower rates for the average ratepayer across the country, and that 
is wlur we think this is em important opportunity that should be 
Beized. 

Now, we could blow the opportunity and hurt ratepayers, but I 
think that we should look upon it as an opportunity to help them. 

I might just say if we do not seize this opportunity and we would 
maintain the monopoly in the local rate base, that I think that 
then we see a very bleak future for ratepayers, because down the 
road we know that this local monopoly uiat is currently in exist- 
ence will be eroded by technology — it is today — but it will be 
eroded further by technology and so eis a result we will have a de- 
clining rate base. And those who are stuck on it, the poor residen- 
tial consumers, will pay an ever-greater share of the cost of main- 
taining that rate base because the network is not being shared by 
all kinds of other users. 

So this has to been seen as an opportunity to protect ratepayers 
and if we don't take steps forward to use the network to the maxi- 
mum extent possible, will hurt ratepayers down the road. 

Senator ExoN. I^et me ask— you said our goal must be lower 
rates for consumers. Lower than what? Lower than it is today? 
Lower than it was before the system was broken up? Certainly you 
all have been involved as I have fighting these access charges that 
have been put in. 

You don t believe, do you— well, maybe you do— that we can take 
some action to have the cost of a telephone in a ratepayer's home 
cheaper than it was before this new system was put mto place for 
whatever reason? 

Mr. Tauke. Lower than what it would be otherwise, Senator, I 
guees is the best answer. 

Let me just say to you that I think the best way under a competi- 
tive system to ensure that the ratepayer has the best deal possible 
is to nave the most efficient use possible of the network, of the 

We are not going to go beick to a system— at least I do not foresee 
us going back to a system where we will subsidize the local rate- 
payer as we did in the past. I think those days fu-e behind us, for 
better or for worse. So now we have to figure out under this new 
competitive scheme how we give the ratepayer the best shake, and 
I beueve the best way to do that is to have Uie most efficient use of 
the system possible and then ensure that the costs are properly al- 
located so the ratepayer is protected. 

Mr. Swirr. Well, I would largely agree with that, with this excep- 
tion. The Senator specifically referred to the access charge and I 
don't wemt to be ungracious, but I would point out the House 
passed a bill that avoided all of those access chsu^es and the 
Senate did not take it up. 

What we got out of the FCXJ then was a $2 access charge, head- 
ing off a $6 charge. Now there is talk of going to $4 and one would 
suspect that my prediction, that all we were looking at was the 
thin ei^e of the wedge when the FCX^ started this, is beginning to 
look more and more true. 

So maybe in another context, you and I could work on that. 

Mr. Wyden. Senator, I mif^t just comment. 
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The reason I am so concerned about ratepayer protection ri^t 
now is I think that is what was foi^otten the last time major deci- 
uons were made, and we just cannot tolerate that again. 

My colleague from Washington made the point with respect to 
the access charges. We have luid these access charges on the book a 
relatively short time and as I understand it, the m^or association 
of telephone companies already wants to put a doubling of those 
chai^ee in place very, very soon. So the fear that a lot of us had, 
«^cn was that the access charge decision initially was just a fw^ 
in the door — the idea was to get it in, no matter how small, so that 
you could then push on the gfis and drive it as quickly as you could 
up and up and up — that threat is very, very real. 

At this point m the telecommunications debate, let's not forget 
what we missed the last time; ratepayer protection. 

Senator EbiON. Is it true then that what you are saying, if I un- 
derstand you, is that if some kind of a bill is enacted now, its past 
due as it might be irom the standpoint of protecting the average 
consumer, that with proper direction we should now move this out 
of the courts and out of the jurisdiction of the Justice Department 
back to the FCC, but with specific guidelines that address the con- 
cerns that we both have. 

Is that a fair way of placing it? 

Mr. Swift. Exactly. 

The Chairman. Gentlemen, thank you very much. 

We now have a panel: Chairman Fowler of the FCC; Assistant 
Attorney General Ginsburg; Assistant Secretary of Commerce 



STATEMENTS OF HON. HARK S. FOWLER, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION; DOUGLAS H. GINSBURG, AS- 
SISTANT ATTORNEY GENERAL, ANTITRUST DIVISION, DEPART- 
MENT OF JUSTICE; AND ALFRED C. SIKES, ASSISTANT SECRE- 
TARY FOR COMMUNICATIONS AND INFORMATION, NATIONAL 
TELECOMMUNICATIONS AND INFORMATION ADMINISTRATION, 
DEPARTMENT OF COMMERCE 

Mr. FowLEB. Thank you, Chairmem Danforth and members of 
the Committee. I am pleased to be here today to testify in support 
of S. 2565, the Federal Telecommunications Policy Act of 1986. 

Before turning to that bill, I would like to commend you. Senator 
Danforth, and the members of this committee for devoting such 
high-level attention to today's issue. 

At present, responsibility for Federal telecommunications policy 
development is split between the FCC and the United States Dis- 
trict Court. The Department of Justice and Judge Greene luve 
done a remarkable job overseeing the laivest corporate reorganiza- 
tion in history and administering the AT&T and GTE consent de- 
crees. 

Despite this, I strongly support Senator Dole's conclusion that it 
is time to consolidate telecommunications policnnaking and tele- 
communications regulation under the control of Congress. 

Regulators involved in making fundamental policy choices that 
affect our entire economy must be responsible to the elected repre- 
sentotives of the American people. The FCC must answer, throuj^ 
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you, to the citisens of this country. That is all that S. 2565 is 
about— no more, no less. 

This l^islation does not involve substantive decisions concerning 
the line of business decisions or other decree provisions. What it 
does involve is a fundamental decision concerning procedures and 
standards for review of the consent decree restrictions. 

This is clear from the text of the bill itself. It does not say any- 
thing about changing the decree. Instead, it would require the 
Commission to adopt regulations identical in substance to the effec- 
tive portions of the AT&T and GTE antitrust consent decrees. This 
would include existing line of business restrictions. It really is that 
simple. 

You may believe the court administration of the consent decree 
restrictions has not been a problem so far. Why rock the boat now? 
Why stir up controvert Again, the answer is fairly simple. 
Whether and how to modify the decree is one of the most imimr- 
tant issues in telecommunications today. The stakes are very hi^ 
and the final answer has to be right. 

A decision this important requires assessment of U.S. trade inter- 
ests, national security interests, the interests of competitors and, of 
course, the public interest. And it should be subject to congression- 
al review. 

The telecommunications emd information industries will be the 
backbone of American economic development in the comii^ dec- 
ades. We are now leaving the industrial age. We are in the infor- 
mation revolution. The decisions on whether or when to modi^ the 
consent decree restrictions and, if so, what saf^uards to substitute, 
may have a fundamental effect on how well this sector of the 
American economy performs in years to come. 

The Conunission nas not yet evaluated the line of business re- 
strictions. If this legislation is passed, I honestly do not know what 
conclusions the Commission would reach. I would be less than 
honest, though, if I did not inform you that our Computer m pro- 
ceedings have led me to hope that successful alternative safeguards 
could be developed at least in certain areas. An actual decision on 
the merits, however, must be beised on careful evaluation of the 
full record on all relevant issues. 

There is one area where the answer is clear. That is the need for 
a thorough, expeditious reexamination of the costs and benefits of 
these r^rictions as measured against a broad public interest 
standard. There is no question that existing decree restrictions ef- 
fectively prevent possible anticompetitive abuses by the Bell Oper- 
ating Companies, but this protection comes with a very high price 
tag m terms of reduced competitive entry, lessened efnciency, and 
decreased service options for the American people. 

No other country in the developed world keeps such tight con- 
trols in the form of flat bems on several of its hi-tech compemies. 
We simply cannot afford to ignore these problems and delay deter- 
mining if the procompetitive benefits of the decree restrictions can 
be obtained at a lower cost through other safeguards, short of total 
bans. 

This translates into jobs for American workers and opportunities 
for American industry at home and abroad. It is important to em- 
phasize, however, that any alternative saf^uards must be devel- 
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oped and implemented with utmost care to ensure that ihay are 
fully effective. These safeguards must ensure full and fair use of 
Bell Operatii^ Company facilities by their competitors, and include 
tight accounting controls to ensure that telephone customers don't 
pay a sinde penny for any competitive ventures. 

If the BOCs were allowed to manufacture telecommunications 
equipment, safeguards would be necessary in this area as well. 

The local companies are still dominant in offering local exchange 
service and access, although bypass alternatives are now available 
for many large business customers. Where competition doesn't 
exist, regulatory safeguards are necessary to prevent monopolistic 
abuse. 

I am a deregulator, but I am also dead serious, Mr. Chairman, 
that regulation must be effective where monopoly services and fa- 
cilities are involved. 

I believe I can speak on behalf of all of my fellow commissionerB 
in assuring this committee that this is our bipartisan commitment. 

If decision-making about these matters is consolidated at the 
FCC, we will institute proceedings to examine these issues. Any de- 
cision wU] be based on a careful evaluation of a complete public 
record, including comments from all interested parties. The Com- 
mission will act with great care and I believe that our decision will 
be consistent with congressional concerns. 

I am certain that you will hear from representatives of compa- 
nies that see the seven regional companies eind GTE as strons po- 
tential competitors. I expect that they will argue against S. 2565 on 
many grounds. 

For example, one, "a deal is a deal." The theory behind this ar- 
gument is that AT&T agreed to divestiture bfised on certain terms 
and conditions and that it would be fundamentally unfair for Con- 
gress to cluu^e it in any way. 

Two, "vertical integration will inevitably result in letting the 
eight companies buy equipment from themselves and will cost 
American jobs." 

And, three, "Fowler is not serious about controlling anticompeti- 
tive abuses." 

Competitors predictably will say these things, but in closing I 
would like to briefly rebut them point by point. 

Point one. Answer: No agreement should preclude prompt review 
of bars to American economic activity by Congreee and the FCC. 
Only in this way can priorities such as national defense, competi- 
tion, America's technological position in the world, trade and ef- 
fects on public services and rates all be thoroughly evaluated. 

An agreement between AT&T and the Justice Department, even 
when approved by the court, cannot restrict Congress' constitution- 
al authority to r^ulate telecommunications. This is not a private 
matter between AT&T and the Justice Department. It has major 
economic implications for all Americans. Nor is this an ill^»l 
court stripping bill. Justice has reviewed this (question carefiilljr. It 
concluded that the bill is entirely consistent with the Constitution. 

This is the view of the unified Executive Branch. Endorsement of 
S. 2565 by the Departments of Justice, Commerce and Defense 
bears this out. The M^ority Leader of the U.S. Senate shares this 
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Point two. Answer: Possibly increased economic activity by the 
r^onal companies and GTE would likely promote American jobs. 
On the other hand, divestiture has certamly helped forei^ manu- 
farturers, together with American competitors. In ftict, divestiture 
has prompted more Buccessful foreign entry into the American 
market than any other American event, except perhaps this year's 
United States Tennis Open. 

So I would suggest here, Chairman and members, that you follow 
the advice of disinterested petrties, the government agencies. 

Point three. Answer: My record as FCC Chairman and that of 
my fellow commiaeioners is that of people who have consistently 
ciBcked down on competitive abuses. My iive and one half year 
record shows that I have not hestitated to r^ulate where there is 
monopoly power, and I underscore the FCC's record is one of bipar- 
tisan support for competition. 

In closing, just a few weeks ago The Economist published a high 
technolo^ survey comparing U.S. strengths and weaknesses in the 
world's informauon age economy against those of other leading 
edge countries. The article prominently cited our telecommunica- 
tions regulatory r^ime eis a decided strength. 

I quote: "Even more than breakthroughs in telecommunications 
technology, America's new deregulated freedom to plug in, switch 
on, and sell an information service is breeding a whole new genera- 
tion of 'infopreneurs.'" 

Local rates are stable. In 1985 rates rose a modest 3.1 percent 
under the inflation rate. Telephone subscribers are at a record 
high: 92.2 percent. And interstate long distance rates are down 22 
percent in just 2-1/2 years. 

So, Mr. Chairman, I submit the record of the FCC stewardship is 
one to be proud of. 

To sum up, Congress and the FCC have time enough in the 
future to weigh the pros and cons of each extra issue that will be 
raised beyond the scope of S. 2565, but five yeftrs have passed since 
divestiture was announced. The time is over-ripe for Congress to re- 
claim control of all important telecommunications policy issues. 

The alternative, of course, is to step away from this issue because 
it's a hot one to handle, to do nothing. Ordinary American consum- 
ers who stand to benefit from congressional oversight do not much 
understand these jurisdictional questions. You probably have not 
heard much from any of them. 

But you and I and members of the Executive agencies are here 
today because we have been elected or appointed on behalf of this 
quiet constituency. 

Senator Danforth, we appreciate your leadership and that of this 
committee in taking on this important, somewhat contentious 
matter. 

Thank you for your interest on behalf of the public interest. 

[The following information was subsequenUy received for the 
record:] 

QuzBTioNa OF THK Chaikman and thi Answehb 

t^utation 1. Yesterdav, the Conaumer FederatiOB of America releaaed a itudjr 
iviuch concluded that tae American people are paying more for telephone Berrice 
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i«tum far greater than tboae of other American corporatioiu. It npptaiK that the 
Bell Companies continue to make more and more money, yet our ratw contiiiue to 
go up and up. Is this effective regulation? And if the Bell Companies are allowed to 
divereify, will n^ulatore be able to safeguard customere? 

Answer. With ren>ect to the Conaumer Federation of America CCFA") rmoit, 
first, we note that tite report's findings concern local rates not subject to our juris- 
diction. The IoD£ distance usage rates that we regulate have fallen some 22% snce 
1984. Second, wUle there were aome relatively large local rate increoMs in 1983 and 
1984, the rate of increase has slowed dramaticallv. We expect that trend to otmtinDe 
g before state commissionB has btlen 

. _ ., rosiroat«ly $500 million presently. We 

believe the states will continue their effective regulation of the Bell Operating Com- 
panies. Third, without going into details, we beUeve there are numerous flaws in the 
C^A report that seriously call into question its conclusions. Indeed, we think that 
these conclusioas ore no more accurate than CFA's previous research. In late 1984, 
the CFA predicted that "over two million people will do without tboaa service by 
June 1986 because of the rate increases that they experienced in 1984." Ip«<»^, be- 
tween November 1984 and July 1985, more than 3 million people were added to One 
nation's telephone system. 

We r^p«t that the CFA has chosen to make its case in the press rather than in 
the context of a rate hearing where its analysis would be subject to careful scrutiny. 
Despite the opportunity to do so, CFA did not participate in our recent proceeding 
to set the authorized interstate rates of return for AT&T and the local exchange 
carriers. In tiiat proceeding, we lowered the authorized rates of return from 12.76 
percent to 12.0 percent and 12.2 percent for the local carriers and AT&T, reepective- 
ly. Indeed, it appean that the authors of the CFA study did not even read the Com- 
misaion's recent rate of return decision, because it is nowhere discussed, or cited, 
nor does it even appear in the bibliography. 

In the Commission'B recent rat« of return decision, we were sensitive to the need 
to etclude the risks that relate to imr^nil^ted activities from the csrriers' costs of 
cental We specifically set rates of return that only encompassed the costs (d capital 
that were associated with r^ulated interstate services. By prescribing rates of 
return in this restricted fashion, and monitoring the allocations of joint and 
common costs, we ensure that shareholders, not ratepayers, finance any unr^ulat- 
ed octivities of the carrier. 

With r^ard to diversification, the accounting separation rules we are devekqnng 
in Docket 86-111 are being designed to separate not only the costs, but also the pTO^ 
its and the risks, of competitive activities from the costa, profits, and risks of ths 
regulated telephone business. This means that, if the tdeidione companies can 
make money in competitive ventures, that profit will accrue to the sharaholdeis ot 
the company; but, on the other hand, if they lose money in these competitive biui- 
n cesoo , tne loBSes will fall on the shareholders and not on the ratepurers. Our rules 
wille ----- -T^ 

enterprises. 

Queation S. Would local rates go down if the line-of-business restrictions on the 
fieU companies were lifted? 

Answer. We have no numerical proof that lifting the line of business restrictions 
will lower local rates, in light of the many factors influencing such rate levels. It is 

ir job to make sure that rates do not go up as a result of crosfrsubsidization of new 
X. However, to the ezt«nt that awets which are currmit^ beiiig used cmly 
e monopo^ services can be more fiillv utilized to provide both montqidy 



enterprises. However, to the ezt«nt that awets which are currmit^ beiiig used cmly 
to provide monopo^ services can be more fiillv utilized to provide both monr~~'~ 
and new, unregulated services, a portion of the costs associated with tlie a 
would be allocated to the unregulated services. Because the public switched tele- 
phone network is characterized b^ a large percentage of fixed costs, t^ increased 
usage of that network to provide mformation services should translate into greater 
efficienciee and cost savings for consumers. Increased network utilization would 
reduce the costs to be recovered from monopoly ratep^ers and would keep local 
rates lower than they otherwise would be. 

Question 3. Is the FCC better able today to regulate the Bell Companies and pre- 
vent anticompetitive behavior than it was before the antitrust suit against the Bell 

Answer. The notion that the FCC was, and is, in 1986, unable to effectively regu- 
late the activities of the Bell Operating Companies ignores the track record of Qie 
agency and the changes that have taken place in the telecommunications industry 
since 1974 (when the government filed the action which gave rise to divestiture). 
Significantly, in 1982, prior to divestiture, the Commission deregulated the provision 
of customer firiiiisnn equiimient (CPE) wltbout financial dislocation to the local rate 
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baw. DBBinta usumenta b? AT&T, ito competitonL wtd even tther govanunent par' 
ttn that it could not be done, deregulation proceeded in orderly fashion reaultiDK in 
a market that todtqr ia chanicteriaed by intense competition and coet-baaed pricing. 

During the past twelve years, the Conunisnon has devel^ied, and continuea to M- 
velop, improved regulato^ tedmiques and controls. We are iM-qiaring qntonatic 
CMtmg technique! to addreee the ^vision of costs between regulated and nonregu- 
lat«d activitiea of the carriera, including a propoaed overaight and enfbrcemant 
mechanism. Iliat mechanism will supplement our audit function with independent 
review of the ooat allocation manual utilind iy each telephone competv. as well as 
the manner in which the company imidementa the procedures set forth in the 
manual. We also are reviewing the design and implementation of an automated in- 
fbrmatioD reporting tystem for the submiseion of carrier financial data to the 
afency. In addition, we have adopted technical guidelinee and an oversight mecha- 
nism for carrier provision of enhanced services on an integrated basis to ensure the 
competitive provision of sudi services by alternative vendors. Carrier implementa- 
tion {dans must be Mibmitted for public comment and Commission review prior to 
initiation of any integrated service. 

It is crucial to recasniie that the radical changes which have transformed the 
telecommunications industry have altered competitive and r^ulatoiy opportunities. 
The Regional Holding Conpaniee are competing with one another imd with ATM*. 
Because there now are ai^ entitiee instead of one, the Commiadon is able to CMn- 

liates, as well as 
a our ezperienoe 
n dealing with nonr^ulatad 
activities, and can now refine our regulatory tools for dealing with other nonregu- 
lated activities. 

In 1974 there were not examples of competitive market structure in telecommunl- 
eatlons. 'nie Commisrion was painting on a blank canvas. The protot y pe now, how- 
•vu, is In place and refinementa are Ming made. In fact, we are seeing adoption at 
the competitive model by foreign countries in recognition of its feasitnli^ and re- 
sulting consumer benefits. 

Question 4. Do you think it is the Commission's role to guard against anticompeti- 
tire behavior? 

Answer. The FCC has authori^ to en&rce some antitrust laws. For instance, in 
Section 11 of the Clayton Act (16 U.S.C. £21) Congress gave the FCC the power to 
enforce compliance with Sections 2, 3, 7 and 8 of the Clayton Act (16 U.S.C. S 18, 14, 
18 and 19) regarding transactions that inhibit competition, as theee sections app^ to 
common carriers. 

Nevertheless, I do not believe that the Commission's dominant role should be to 
ptdice the antitrust law^ rather it is to promote the overall public interest Antj- 
trust matters are generally within the expertise of the Dn)artment of Justice. 

I do believe, however, that the FCC should take an active role in establishing the 
pr»conditions for effective competition in the communications marketplace. I have 
set as the PCCs number 1 abjective the creation, to the rrui»itniitn extent pcasible, 
of an nnrwnlated commititive marketplace for the development of teleconununica- 
tions. To this end, the Commission has taken several actions to promote competi- 
tion. We have required AT&T and the BOCs to provide interconnection to customer- 
provided CPE, to alternate long distance carriers, and to enhanced services provid- 
ers. We have ordered the regulated carriers to separate their costs into discrete rate 
categories, and we are currently investigating how best to catworize joint and 
cranmon costs to prevent anticompetitive activi^. Our Computer III decision, which 
requires AT&T and the BOCs to unbundle their basic service ofTerinpi into discrete 
components in Open Network Architecture [dans, should alao foster competition. 
Once these plans are approved, competitors will have the ^eedora to pick and 
Chooae the particular network elements they desire. 

Consistent with theae goals and activities, tlie Commission would be certain to 
analyse ful^ the competitive effects of any decision to relax any of the restrictions 
currentiy embodied in Uie HFJ. 

Qutalion S. In may "paper hearing," a number of parties argued that the FCC 
should not be the forum for addreasmg theae queations because the FCC has pre- 
judged the isBues. I would like to give you the opportunity to respond to that criti- 



Answer. I have always taken the view that isauee remaining alter divestiture 
more pnqterly rested before the FCC. In comments submitted in the "public interest 
hearing" loior to enti^ of the AT&T decree, the FCC stated its (^)position to the 
estaUiuiment of restrictions in the decree, and continuing admixustration by the 
oonrt of theae restrictions. However, tlds did not r e p resent a pradetenninatitm hy 
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this Commiflsioti diat tbsra abould be no restrictiom cm operating ccmiMnT activi- 
ties, which would remain sut^ject to examination by this agencj' in accordance with 
ita public interest mandate under the Communicationa Act and subject to strict 
notice and comment procedui'~ 



municfltionB equipment manufacturing must be reexamined. These measures are 
verv effective in preventing possible monopoly abuses by the BCXX but they come 
witn a high price tag in terma of reduced competitive entry and inefficiency. I be- 
lieve that the line of business restrictions must be reexamined to determine wheth- 
er alternative saf^uerds can successfully prevent possible monopoly abuses by the 
BOCs. Baaed on the CommiBaion'a recom in the Computer m (poceeding I must 
admit that I am hopeful that alternative safeguards cotud be uaed at least in certain 
areas. However, any decision on these issues must be based on a complete noord 
including comments from all interested partiss. I recognize that at preeent the 



BOCs retain a monopoly on ubiquitous access to the local exchange, aithough bypass 
altemativee are available, in many cases, for high volume business users. Any alter- 
native safeguards would have to be carefully developed and implemented to ensure 



that they were fully effective in preventing abuses. Possible benefits from BOC 
entry would be lost if alternative s^eguards were lees than fully effective. 

Quz^noNB OF Senatob Houjnob and thi Answihb 
Question 1. The Consent Decree with AT&T resulted from charges that AT&T vio- 
lated the Sherman Act. Does the FCC have any jurisdiction over this law or any 
other involvement with it? 
Answer. The Sherman Actgrants enforcement authority over its proviskins to the 



embodied in the Sherman Act un<ler its mandate to uphold the public interest The 
U.S. Supreme Court has suggested that in some cases, antitrust considerations alone 
may keep the public interest standard from being met. See, United Slatet v. Radio 
Corporation of America, 368 U.S. 334, 351 (1969). In fact, a federal appeals court 
upheld an FCC decision to bar telephone companies from furnishing cable television 
service that was based solely on antitrust considerations. See, General Tela>hmie 
Company of Ike Southwest v. U.S., 449 F.2d 846, 856 (5th Qr. 1971). 

The CommisBion has considered antitrust factors in the course of several proceed- 
ings. The FCC demonstrated its concern for antitrust poUcies by requiring telephoae 
companies to allow interconnection of cuBtamer-suppUed CPE and by competitive 
long distance carriers. The (Computer 1 and Computer II decisions established the 
separate subsidiary retirements precisely in order to prevent the carriers frnn en- 
gaging in antictnnpetitive craduct against other CPE and enhanced services provid- 
ers. Currently, the Commission is considering how telephone companies should bsst 
apportion joint and common costs between r^ulated and non-r^pilated services. 
Tim proceeding should prevent carriers from engaging in pricing strategies that dis- 
criminate against competitions. 

hi short, though the FCC has no direct authority to enforce the Sherman Act, its 
desire to promote efTective competition and its duty to uphold the public interest 
require that it consider economic and antitrust factors in making its dedaionfl. 

Question S. In the AT&T anti-trust case, AT&T alleged that the FCX: had exdu- 
sive jurisdiction over common carrier matters. The court, however, rejected this 
claim and said that the FCX3's rMfulatory oversight was not so prevacdve that exclu- 
sive jurisdiction resided in the (Ilommission. If tiie Commission was not capable of 
overseeing all the aspects of the common carrier industry in the past, particularly 
the anti-trust aspects, why will it now be able? In addition, if the court's jurisdiction 
over the MFJ is ceded to the FCC, why won't we find ourselves back in the same 
situation where we are today — with significant court involvement — in light of the 
Commission's capabilities? 

Answer. The ¥CC never endorsed AT&T's views that the antitrust law did not 
ap^y to its conduct, becauss of the FCC's jurisdiction. Nor do we today believe that 
ti&e Dole bill would immunize AT&T, GTE or the BOCs from antitrust violations. 

The notion that the FCC was. and is, in 1986, unable to effectively regulate the 
activities of the Bell Operating Companies ignores the track record of the agency 
and the changes that have taken place in uie telecommunications industry since 
1974 (when the government filed the action which gave rise to diveetituro). Signifi- 
cantly, in 1982, prior to divestiture, the Commission der^ulatad the provision of 
customer premises equipment (CPE) without financial dislocation to the local rata 
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a, der^ulation proceeded is orderly fashion resulting in 
a market that today is characterized by intense competition and coet-based pricing. 

During the past twelve years, the Commission has developed, and continues to de- 
velop, improrod regulate^ tedmiquee and controls. We are preparing systematic 
coating techaiques to addreas the division of coeta between regulated uid nonn^- 
latad activitiea of the carriers, including a propoaed overaimt and enforcement 
medianiam. That mechanism will supplement our audit function with indepmdent 
review of the coat allocation manual utilized by each telephone company, as well as 
the manner in which the company implements the praceduree set forth in the 
umimuii We alao are reviewing the design and implementation of an automated in- 
formation reporting ^yatem for the submission of carrier financial data to the 
agency. In addition, we have adopted technical guidelines and an oversight mecha- 
nism for carrier proviaion of enhanced servicee on an integrated basis to ensure the 
competitive provision of sudi services 1^ alternative vendors. Carrier implementa- 
tion plana must be submitted for public comment and Commission review prior to 
initiation of any int^rated aervica. 

It is crucial to recognise that the radical changea which have tranaformed the 
talecommunications industry have altered competitive and regulatory opportunities. 
Hie Regitmal Holding Companies are competing with one another umI with AT&T. 
Because there now are eight antitiea instaad of one, the Gommisrion is able to com- 
pare the activitiee and poucy positions of each companj^ and ita afSUates, as well as 
the impact of Commission rulee on each individual entity. Based on our e^ierience 
with the deregulation of CPE, we are "over the hump" in dealing with nonregulatad 
activities, and can now refine our regulatory tools fbr dealing with other nonregu- 



In 1974 ttiere were no examples of competitive market structure in telecommuni- 
cations. The Commission was painting on a blank canvas. The prototype now, how- 
ever, is in place and re&iementa are being made. In fact, we are seeing adoption of 
the competitive model by foreign countries in reoognition of ita feasibiUty and re- 
sulting consumer benefits. 

Queition 3. What iurisdiction does the Commisrion have over the manufacturing 
of equipment by a telephone company? 

' "" " " ' "*' — ' "' ~')e8 not diractiv address „ 

n does not currently 
mufacturing, but does regu- 
late in certain areas which relate to such manufacturing activitws. For ezamue, 
the ConimiBsion poUcies ttie boundary between regulateaand nonregulated activi- 
tiee with respect to the proviaion of telephone equipment by telephone companiea In 
order to guard against crosaaubsidization of the non regulated activitiee. In this 
regard, pursuant to our authority over interstate communications, the Com mission 
has required the regional telephone companiea after diveetiture to establish a sepa- 
rate subsidiary corporation if^they sell or lease telecommunications equipment to 
tbeir customers. 

The Commisaion also has established, under Title II of the Act, a re^fistration pro- 
gram that providee standards for the interconnection of terminal equipment to the 
telephone network. Other provisions of Title n enable the Commission to regulate 
the charges, practices and classificatione of carrieia relevant to interstate and for- 
eisn commumcations. 

Finally, the Commission also has ancillary regulatory powers under the Commu- 
nications Act to the extent necessary to protect the public interest. This gnmt of 
andllary Jurisdiction has been illuminated by court decisions reviewing Commission 
exercise of this jurisdiction. 

(^tion i. Is there am' doubt that the FCC has jurisdiction over the RBOCs and 
tbor operations? Have tJie RBOCs ever argued that the Commission does not poe- 
ssBs such jurisdiction? 

Answer. Title I of the Communications Act authorizee the Conunission to make 
such mlea and n^ulationB and issue such orders, not inconsistent with the Act, as 
are necessary to execute its functions. Title 11 grants the Commission comprehen- 
sive autbori^ over common carriers enga^ in forei^ or interstate communica- 
ti(ma. RBOCs have argued that this Commission lacks jurisdiction over them under 
either Title. However, it is settled that we do have certain authority over the 
RBOOi. For example, it has been held that the Act authorizes the Commission to 
remiire the holding companies to file plans of capitalization for the nonr^ulated 
activitiee of their subsiiUariea, s«e North American Telteommunicationt Ase'n v. 
FCC, 772 F.2d 1282 C7th Cir. 19&5); and that the CommisaiMi may require informa- 
tion and rqmrts from the RBOCb, tee U.S. West v. FCC, 778 F.2d 28 (D.CCir. 198®. 



oy Google 



In both proceecUngB the But«}ect RBOCs unsucceesfully argued that the CommtorioM 
lacked the requisite jurisdiction. 

Question S. Last March, you told the USTA, "As many (^you know, I support 
relaziiig or eliminating most of the abaoluta bans in the MFU." In Hay, in vmir 
statement on the Computer IH Inquiiy, you stated, "In s|Hte of our giant step here 
today, a huge roadblock still Ue« ahead. The MFJ still restricts the wven regional 
companies from entiy into many of these enhanced servicee. . .1 know that my 
ftllow CommiflsionerB all agree that this obBtniction must be removed — in the pub- 
lic's interest." Do these statements accurately portray your view on removing the 
restrictions on the KBOCb contained in the MFJ? 

Answer. I have always token the view that issues remaining after diveotituie 
more properly rested before the FCC. In comments submitted in tne "public interest 
hearing" prior to entry of the AT&T decree, the FCC stated its opposition to the 
establishment of restrictions in the decree, and continuing administration by the 
court of theae restrictions. However, this did not represent a predetermination b^ 
this Commission that there should be no restrictions on operating company activi- 
ties, which would remain subject to examination by this agency in accordance with 
its public interest mandate under the Cammunications Act and subject to strict 
notice and comment proceduree. 

I do believe that the absolute prohibitions on BOC entry into the provision of in- 
fbnnation servicee and isterLATA telecommunicatioiia services as well as teleoinD- 
munications equipment manufacturing must be reexamined. These measurea are 
verv effective in preventing possible monopoly abuses by the BOCs, but they come 
with a high price ta^ in t/MW of reduced competitive entry and inefficiency. I be- 
lieve that the line ofbusinese restrictions must be reexamined to determine wheth- 
er alternative safieeuarda can aucceasftilly prevent possible monopoly abuses by the 
BOCs. Baaed on the Commission's record in the Computer m proceeding I must 
admit that I am hopeful that alternative safeguards could be uaed, at least in cer- 
tain areas. However, any decision on this issues must be based on a complete record 
including comments from all interested parties. I recognize that at present the 
BCX3s retain a monopoly on ubiquitous access to the local exchange although ImiaB 
altemativeB are avaUable, in many cases, for high volume business users. Any alter- 
native safeguards would have to be carefully developed and implemented to ensure 
that they were fully effective in preventing abuses. Possible benefits from BOC 
entry would be lost if alternative safeguards were less than fiil^ efitetive. 

Queation 6. Do the RBOCs still have a botUeneck over local talei^tone facilities? 

Answer, The BOCs, as well as the independent telephone comraniM, still have 
dominant control over the local distribution and switching plant. For the m«f<Mity 
of users, this combined plant is the only means of access to mterstate carriers or to 
the fadlitiee of information service providsrs. However, large users of intexstate 
telephone and data service can bypass the local plant and directly access interstate 
csmers such as MCI and AT&T over private communications Lbiks. 

Althou^ the BOCs will continue to control the m^or portion of the local loop 
distribution plant in the foreseeable future, the Commission has taken a major step 
toward remedying the bottleneck situation in the local switching plant In its recent 
Computer in Beport and Order, the Commission set in motion a procedure wherdv 
the BOCs, and AT&T, will be required to implement, in their local switching ofGcea, 
a ^stem of Open Network Architecture. Tlus will then permit any non-BOC sandi- 
er of information services, or communications services, to gain access to a BOC 
switch, and to the local distribution loops, on a basis that is equal in availabili^ 
and quality to that enjoyed by the BOCs. 

Queation 7. There has been much talk about the FCC's Fart X proceeding on ao- 
countinE for common costs. When will this proceeding be ctnopleted? Will it enable 
the FCC to detect all forms of croe»«ubaidization? Does tiie FCC have the resources 
to in^«nent and enforce accounting safeguards? Will the states follow the lead of 

Answer. We expect to issue an order m OC Docket 86-111 ("Part X") within the 



which aome perceive to exist with >fr«alled "intangible . .__ .__ 

pie, the benefit that telephme company subsidiaries receive from being able to use 
the company name and associated good will. If a state believes that such heneBts 
constitute cross subeidiM it can handle the matter through ordinary rate making 
devices such as disallowance (rf expenses or imputation of re-~—— 



oy Google 



Iii4>leinentation and enfbrcement of accounting sa&guardB will encompass the fbl- 
lowing activities review and approval of coat allocataiMi ntanuals; monitoring of the 
coati allocated punuant to the manuala through review and analysia of routine data 
•tdmuMion^ auditing; and inveatigation of complaints. The CommiBBion'B current re- 
■ourcw are adequate for the review and approval of the manuals, monitoring, and 
complaint inveatigation. The Commission currently does not have sufBcient re- 
aourcea to can; out by itself a comprehensive audit program. For this reason ttie 
Notice of Propoaed Rulemaking proposed to supplement tiie Commission's own audit 
program with a requirement tiiat each company submit annually the reaults of an 
mdependoit attestation audit of the manner in which its coat aJlocatiOD manual is 



1 Gnvor <k the independent auditors. We will set the standards that 
will guide tba auditors, and our monitoring program will alert us to areas where we 
will want the independent audits to focus special attention. The independent audit 
nmlta will in turn indicate to us where we can most effectively concentrate our 
own audit efforts. 

Id addititm, we have propceed and diacusaed with members of Congreas legislation 
aothoriEing the agency to charge for routine audita, up to a given dollar limit Not 
only would such feea cover the e^ianaes irf these audits, but they would also create 
u atrong incentive for the carriers to conform their accounting procedures and data 
to our rules and interpretetions. Becauae the fieee would be based on the direct coata 



d pursuant to the rules and pawdea adcmted in CC Docket 86-111. Implementa- 

Uoo of the fee program will enable us to perform on-site veriflcationa of carrier date 
and permit further examination of carrier compliance. 

Sixteen states have submitted written comments in the proceeding. Some of them 
wpaar to believe that the recent Supreme Court decision (Louuiana Public Service 
Oommitiion) means that the Commisaion cannot prescribe cost allocation rules tor 
BODfegnlatad activities of these a few express vehement of^wsitioD to anything we 
nugbt do in Uiis area. Otheis appear interested in adopting whatever reaaonable ap- 
pnadi we can deviae. The majonty of stetea did not comment at all. Prom this we 
can aasume that aome atet«s will go along with us while oUien will not. Whatever 
tti0 outcmie of the jnrisdictloiial queatitm, the itatea would in ai^ event retain ftiU 
authority to r^ulate the state rate base. Any accounting mechanism adopted tqr the 
Commission for realizing an appropriate split of joint and common costs betweMi 
ngulated and nonregulated telephone company activities would preseve intact the 
established separations process whereby coats in the companies' r^(ulated accounto 
■re allocated to the stete and interstete jurisdictions, with the stete commiasiona 
having full authoriQ' over the recovery of the stete revenue requirement, including 
BHking disallowancea as permitted by stete law. The FCC would, of course, retain 
tti undisputed authority to make any appropriate disallowances from the interstate 
ravenue requirement for regulated servicee. 

QueetUm £ In a recent neech the Chief of the FCCs Common Carrier Bureau 
•t^ed, "Hie fact that the LECs (local exchange telephone carrierB) can't get their 
acoeai tariff fUings ri^^t seriously undermines their efforts to gain approval for 
Mittrinto new competitive ventures. . ." I strongly agree with this stetoment. Does 
the FCC have difficult in obtaining accurate information for other tariff filings mmI 
for any other purpooe? Is this a longstanding problem? When will the FCC have vm- 
tni over this situation? Does the loX! believe this lack of accurate information has 
any affect [sic] on the ratepayer saf^uards adopted in ita Computer m inquiry? 

iuswer. Obtaining accurate and complete access tariff coat support date ia indeed 
■ complex problem that is far more significant witli reepect to acceas filings than in 
other anas. Ilie local exchange carriers' difficultiea in compiling acceas support 
data are derived from the major changes in operations and rolea required by Uw 
new acoeas rules and divestiture of the Bell System. The lack of experience in the 



Ibr prior fuings so as to insure greater accuracy and uniformity. However, there baa 
■bo been significant progreaa towards resolving the transitional problems, and the 
Commission is determined to continue to take the stepa neceaaary to ensure that 
oarrian will provide ocanplete and accurate access tarifrmaterial. 

One such effbrt culminated in the Access Tariff Review Plan, ad^ted in an Order 
raloMed by the Common Carrier Bureau on August 15, 1986. This Plan was devel- 
oped to identify medficaUy the materials we enect carriers muat file in stmmt of 
annual aoosas tanff reriaioaa due Octobw 8, 1986. Under the Plan, rsaponsoile oor 
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rata ofBciela must certify that acceea tariif filingB are true, correct and complata. 

le ofRcials will be subject to proeecution for an; willful falso statements. 

An example of complexities of these problems and the efforts the Comiiiiwion and 
the carriers have made to solve them is the process of calculating the basic figure crT 
total minutea of interstate accen use. The Bureau staff discovered a discrepancy be- 
tween the total figure compiled for all carriers b^ the National Exchange Carrier 
Avodation (NECA) and the sum of the figures for tJie individual carriers- If thii 
anomaly bad not been discovered, rates might have been much too lagti. The 
Bureau staff worked with the carriers to anuyze and correct this problem, which 
was largelv a result of inconsistent methodologies by some carriers and miscalctila- 
ttons. In tne Tariff Review Plan, we have sought to eliminate the inconsiBt 
and to require carriers to demonstrate that they have corrected tbeproblem. 

Moreover, in a recent letter addressed to local carriers, the Ccnnmon Gsnwr 
Bureau Chief outlined the Bureau's concern with carriers' compliance with tlia 
C(»nnuseion'a ac ce o s charge rules with respect to revisions proposed for special 
access rates. The letter requires the carriers to submit revenue and cost data fbr a 
number of subcat^oriee of special access service. 

In general, therefore, we believe that the accuracv of data submissionB will be 
greatly improved once the carriers have acquired aaditional enerience and have 
committed sufficient resources to accomplish this task. An addea incentive towards 
^is end has been the Bureau's demonstrated ability to indepeodeot^ analyse and 
revise enormous volumee of cost and demand data using its own internally deval- 
Mied computational and analytical tools. These activities ore all geared to assist the 
Bureau in meeting its objective of performing rapid and thorough analysis (rf finan- 
cial and economic data submitted with tariff filings so that savugs from overatate- 
ments of costs or revenue requirements can be immediately passed on to the pobUc 
without the need for prMracted investigations. The Bureau has already demonstrat- 
ed that a BophiaticatM data surveillance ayatem can operate BuccessfuUv by require 
ing immediate and significant reductions m access charges filed over the past two 
years. The carriers recognize, therefore, that failure on tiieir part to generate ac- 
ceptable data can result in the Bureau's inteijection to generate acceptiJble data can 
result in the Bureau's inteijection of its own, generally conservative views of the 

T. " ' ^ _ ._. . ._ 

careful analysis, and only after the Commission was assured tliat the safeguards 
adequately protect ratepayers from potential abuses involving anti-competitive con- 
duct We renuun confident that theee alternative safeguards are well conceived and 
designed, but we agree that they must be implemented properly by the carriers if 
they are to be fuUy effective. Our structural separation requirements for the provi- 
Bic» of enhanced services would remain in effect until we are satisfied that the car- 
rier can successfUly implement an "Open Network Architecture" (ONA) plan that 
meets the guidelines set forth in Computer lU. Theee plans must be iiled by Febru- 
ary 1, 19^ and will be subject to public comment and pre-implementation review 
and aiq>roval bjr the Commission. Interim provision of a given service or class of 
services is permitted on a nonseparated basis provided that the tarrier satisfies our 
requirements for tiie "comparably efficient interconnection" (UKI) of theee services. 
Itorever, OKI, like ONA, cannot be implemented b^ore public comment and Com- 
mission approval. Oversight of carrier activities will continue through our audit 
f^inction and complaint process to ensure proper implementation and ratepayer pn>- 

Question 9. What should be the role of the states in protecting the ratepayer 
a«unst sutsidizing unregulated ventures of the RBOC's? In ensuring that the 
RBOCs do not discriminate against (»mpetitors of its unregulated ventures? 

Answer, llie Commission continues to believe that the states have an essential 
role to play in protecting against improper crosfHrabsidiee between regulated and 
non-regulated activities and against anti-competitive discrimination by the RBOOs. 
State regulation focuses primarily upon preserving the integrity of uie state rate 
base for ^ur^osee of re^culating intrastate services and the rates therefor. The states 
also inquire into whether tJie costs assigned to the intrastate jurisdiction by the sep- 
priately disallowed for recovery from the ratepayers of 
„ 1 this oversight, the states can protect rat^iayeis from 
improper crosfrsubeidization among intrastate services or anti-competitive discrimi- 
nation against competing intrastate service providers. Because the states are cim- 
oerned with the state rate base, however, state oversight cannot ensure against im- 
T cost shifting among interstate activities. 

..-Estton 10. Is tne Commission satisfied with the progress of equal access in the 
long distance ma^et? Does it believe this process is substantially completed? 
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Answer. The equal access imptomentatioii procMg is proceeding on the Bchedulee 
for implementation that were filed by each Bell Operating Company during 1984. 
The seven rtcionBl holding companies (Ameritsch, Bell Atlantic, Bell South, 
NYNEX. PacLRc Telesis, Southwestern Bell, and U.S. West) had. by the end of the 
second quarter of 1986, converted approximately 68,500,000 lines— dxnit 63% of the 
total— to equal access. 

As background information, the MFJ required that the Bell Operating Companies 
(BOCs) convert 1/3 of their lines to equal access by September 1, 1985. No percent^ 
am requirement is imposed for 1986. Instead, the MFJ provides that "upon bona 
noe requMt, eveiy end (rffice shall offer such access by September 1. 1986. No defi- 
nition of "bona fide" is provided nor does the MFJ indicate how long the BOCs 
might be allowed before converting an office after such a request. In end offices em- 
pl^ing switches technologically antecedent to electronic, stored program control 
switches and in those offirat served by switchee that characteristically serve fewer 
than 10,000 lines, the MFJ also providee that a BeD Operating Company may not be 
required to provide equal acccM if it can be shown tliat for particular catc^riee of 
semce such acccos is not physically feasible except at coete that clearly outweigh 
potential benefits to telecoramunicationa users. 

Indications are that the initial MFJ requirement that the BOCs convert 1/3 of 
their lines by September I, 1985 was exceeded, with about 44% of the lines coverted 
by the end of the third quarter of 1985. For the seven regional holding companies, 
ctaiversian to equal access has proceeded at a pace which achieved conversion erf ap- 
proximatelv 68,500,000 lines b:r the end of June 1986, as previously noted. The fol- 
lowing table ahowB the quantities of lines converted to equal access at year end 
1984, at year end 1985, and in the end of March 1986. Based upon information re- 
ceived from the rc^onial holding companies, it is estimated that offices containing 
■pprozimately 73% of the lines will be converted by the end of 1986. The balance (rf 
the offices are of the older type or are otherwise exempt from the convervion proc- 
ess at this time. 

APPROXIMATE BOC EQUAL ACCESS CONVERSION 



19SE— Yurand (nSmM).... 



QuimoNB OP Sbnatob Rogle and thk Anbwkbs 
Quation 1. I would like to get as clear a picture as I can from each of you a 



__. ___ .___ ^ .jmpetition in the long distance marketplace ap- 
pears healthy and vigorous. Since 1984, the number of customers served by each of 
AT&T's two largest competitors (MCI and Sprint) has doubled. At the same time, 
the number of long distance competitors has also continued to grow rapidly. We es- 
timate that there are approximately 185 long distance carriers that purchase equal 
access from local telephone companies and a total of nearly 500 earners in the long 
distance market. 

Because the Commission has decided not to impose the burdens of economic rega- 
lation on carriers that do not possess market power, smaller carriers are exempted 
from the FCCa reporting requirements. As a result, we have no data that allow us 
to calculate their market shares. 

The Commission believes AT&T continues to possess substantial market power 
even though its f^are of the interstate market has now fallen to about 80%. For 
th^ reason, the Commission continues to classify AT&T as a dominant carrier and 
ATA/Ts services continue to be r^ulated by the Commission. Nevertheless, the long 
distance industry is, in many ways, strikingly similar to the computer industry: we 
have one large dominant firm oETering a nul range of premium services, several 
muiih smaller firms attempting to compete head-to-head with the industry leader, 
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and a very large number of much mBller firms iwlrinii to either eetebliih flMm- 
■elvee in the industry or to serve specialized segments of the indnatiy. While the 
induMry has not yet become perfectly competitive, it ia rapidly becoming more n. 
We tuive attached two items that provide information on the rapidly devehning 
loos distance market. The first item consists of charte BhawinK the growth d MCi 
ana Sprint. The second item' is a recently issued report that mows toe numbers of 
long ihstance carriers and the states in which they operate. 

Number ofcuatomen terved by MCI 

March 31, 1976 „.- -._ 16^)00 

March 31, 1980 _.„ 41,000 

March 31, 1981 -.„ 280,000 

March 31, 1982 _._ „._ „.^ 784,000 

March 31, 1988 ;.~ -._ 1,179,000 

March 81, 1984 ^ »._ 1,618,000 

December 31, 1984 ™ „.„ _ - 2,178,000 

June 80, 1985 „ _.„ _ 2.681,000 

September 30, 1985 ™ ,. 3,088,000 

December 31, 1985 „ 8,487,000 

March 31, 1986 4,087,000 

June 80, 1986 „ ™ 4,485,000 

Sourcw 1979 through 1984: HQ Annual Rraorta to StockbiMtn. 198S IhnNi^ 1986: Ma An- 
alytical Abitr«ct for the Quarter Ended June SO, 1986. 

Number ofcuatomen served by Sprint 

1979 47^000 

1980 „ „.- „„ „ 80,000 

1981 - -.- - 200,000 

1982. - „.„ 586,000 

1988.™ _ - — 948.000 

1984 „ - „ _._ 1,847,000 

1986..- - -.- - 1.956.000 

1986 _._ _ „ „ 2,600,000 

SonrMS: 1979 thrm^ IBBl: GTE Annual Bepoit, 1984. 19B6: GTE Annual Bepori, 1986. 1986: 
OTE Sharehidder News, 1986 Second Quarter tCeport 

Question £ It is my understanding that AT&Ts current authorised return on in- 
vestment is 12.75% and that their return through the first 6 months of 1986 is 
somewhere between 14-16%. I am also told that next year their authorized return 
on inveetment will be 12.2%. 

I have a number of questions r^arding this aulnect. 

First, am I accurate with respect to AT&T's authorized return on investment? 

Second, how serious is the Commission about getting ATATs return on inveet- 
ment down to 122%? 

Third, how would you expect AT&T to get down to ita authorized 1987 return 
unless it further cuts its rat^ to consumers? 

Fourth, what would an additional rate reduction on the part of AT&T do to 
AT&T's competitors? In other words what would the impact of another AT&T ral« 
reduction be on MCI, U.S. Sprint and a number of the other long distance compa- 
nies, virtually all of whom are currently losing money? 

FUtti, how competitive do you think the long distance market is at the moment? 

Answer. The Commission, at a meeting held on August 7th of this year, lowered 
AT&Ts authorized rate of return from 12.75% to 12.2%, effective January 1, 1987. 
"Hie lower rate of return will be in effect for two years. The Conunisskm is very 
•erious about carriers not exceeding maximum rates of return, and will enforce the 
rate of return ceilings through two procesBes— the tariff review proc o w and the 
automatic refimd regulations contained in Part 66 of our Rules. 

While we cannot prq'udge AT&T's tariff filings, absent a decline in trafSc volume 
or an increase in other costs, we would expect AT&T to cut its rates to consumers 
on January 1, 1987, Etoth AT&T's access costs and authorized return on inveabnent 
will be lowered as a result of our August 5tb action. We would expect other inter- 
state carriers to follow AT&T's action, if AT&T does lover rates. We do not antidr . 
pete any harm to the other carriers, however, because they also will benefit frcan 
tower access costs and they already have experienced declines in (heir costs of cap- 
ital due to the lower levels of interest rates. 

'lb* sUsrhnMnt wm not reproducible. 
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As indicated in our Teeponse to Q.I., competition in the long distance market ap- 
pears healthy and vigorous. Consumers today have the choice of numerous carriers 
and optional calling plans, as well as the ability to select a primary long distance 
" "1 + dialing." Indeed, we have found that there are nearly 500 interstate 



carriers serving in one part or more of the United States. 
Question 3. A number of people believe that as far as each of you on this panel 
e concerned it is not a question of "if' but rather "when" the ElOCs are alfowed 



into (1) Information Services, (2) Manufacturing, and (3) Long Distance. 

As far as each of you are concerned is it more a matter of "if' or a matter of 
"when" and what are the issues involved in each of these areas? 

Answer. The absolute bars to BOC entiy into the provision of information and in- 
torLATA services as well as equipment manufacturing must be reexamined. Wheth- 
er theee prohibitiona diould be replaced by alternative safeguards depends tsa 
irttsther such measures would be fully efiective in preventing poadbte momxwfy 
abwes by the BOCs. Such a determination must be based on a com[dete record in- 
dtiding comments from all interested parties, although the record developed in the 
Computer m proceeding makes me hopeful that alternative safeguards could be de- 
velt^ed. However, at present the BOCs have a mono^Iy on ubiquitous ncceoe to the 
" g inroads ii 



kteal exchange, altbouE^ bypass alternatives are n 

to high volume users. Anv alternative safwuards would have to be developed and 
implemented very carefully to ensure that they would be fully effective in prevent- 
ing possible monopoly abuses. Any benefits frcnn BOC entry would be lost if the at 
tuiiaUve safeguards were not fully effective. 

Question 4- 1 would like each of you to give me your views on what you believe is 
the remedy to reversing the tremendous deficits not only in telecommunications but 
in all electronics based products? For example, the 1985 deficit in telecommunica- 
tions products was $1.5 billion and is expected to reach $1.6 billion in 1986. 

Acrording to trade statistics from the Department of Commerce, electronics based 
products will go from a $7.4 billion surplus in 1980 to almost a $16 billion defldt 
(Electronics based products include telecommunications, computers, components, 
consumer products, office products and electronic measuring instruments.) 

What regulatory and other actions, if any, do you believe should be implemented 
to reverse this critical and unacceptable telecommunications and electronics trade 
deficit? 

How do you account for, and what is the cause of, our tremendous telecommunica- 
tions trade deficit? 

Answer. I believe Ibat we must make vigorous efforts to promote the liberalisa- 
tion of foreign telecommunications and data proceesin^ markets. Towards that end, 
the FCC has en^iged in telecommunications polity discussions over the past year 
with T«presentatives from a wide variety (u countries, including, for example, 
Japan, Canada, France, West Germany and Finland. In these discussions we have 
made a strong case for the competitive model for the telecommunications industry, 
and have pointed out Uiat telecommunications competition in the United States has 
resulted in technological advances, new products, lower prices, and improvements in 
efRdency that have benefitted the ratire U.S. economy. We have also made clear 
our belief that the new market access opportunitiee ibsit liberalization provides are 
not restricted to national firms or to fmns that have a substantial investment in 
that country. Moreover, in addition to providing technical assistance to our trade 
repreeentativeB in the successful U.S.-Japan telecommunicatioiis trade discussions, 
the FCC cochaired technical telecommunications policy discussions concerning pro- 
posed laws or r^ulations in Spain and the Federal Republic of Germanv. 

Ibeee FCC actions represent my belief that it is almost inconceivasle that any 



significant liberalization of foreign telecommunications infrastructures will take 
puce without a lotw ai ■ ■ ■ ' _ " ' ' 

the United States. Moreover, thus far many countries have been exposed only to the 



Uo^i 



without a lotw and hard lode at the results of divestiture and deregulation in 



myths and distortionB about deregulation and divestiture that serve to buttress, 
rather than challenge, the tradititmal telecommunications monopoiliee abroad. As a 
result, the telecommunications discussions we have had with foreign governments, 
incluiUngdiscuBsions related to telecommunications trade demonstrate that an 
active F^ presence is required. 

At the same time, however, we recognize that the FCC is not a trade agency. As a 
result, we have limited resources, both in terms of staff and travel funds, to devote 
to telecommunications trade discussions. We believe that the FCC should, indesd 
must, continue to engage in serious telecommunications policy discusdons with Ibr- 
eign adndnistrations, both on a pt^tical and a technical level, but giv^ our limited 
resources, these efforts must be focused on the countries that represent eithar the 
largest potential market for U.S. tetecommtmicatioiis equiixnent manufacturers and 
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■errice providers, or those most likely to liberalize. We therefore believe it is impor- 
tant to work closely with the Office of the United States Trade Repreaentative and 
other executive bruich agencies, such as NTIA. to ensure that the U.S. government 
enfrages in more effective teleconununications liberalization efforts. 

With r^ard to the telecommunications trade deficit, the U.S. market ia open to 
foreign suppliers of telecommunications goods and services. This is, in lane part, a 
result of trie pro^ompelitive polidee that have been pursued by the U.S. govern- 



ment and supported on a bipartisan bssis. These policies has resulted ii 
benefits for uie consumer, llie average price for key telephcme systems and private 
' ' '□ the United States have declined, for example, by over 50% ai ' 



20% respectively over the last several ^ears. Moreover, this t 
equipment, as well as the terminal equipment used in American homes, now in- 
cludes a wide variety of new features that increase customer choice and eflicienc?. 

Moreover, in the long distance marketplace, prices have declined tqr over 20% 
over the last two years. This has resulted in Kreatar and more efficient use of the 
telecommunications network and stimulated the American economy, including the 
creation of new jobs for U.S. workers. At the same time, however, the residential 
penetration rate nas climbed to an all-time hi^h of 92.2%. 

The openness of the American telecommumcations environment has led not only 
to an improvement of the best telecommunications network in the world, but also to 
a clear reo^tnition of the United States as a leader in teleconununications. 

The telecommunications deficit therefore m primarily a result at tJie fact that for- 
eign telecommunications markets are not as open to U.S. telecommunicationB firms. 
Therefore, the actions described above to open forei^ telecommunications markets, 
and provide their consumers and telecommunications service providers with the 
same benefits of liberalization that the United Statss has experienced, deserves im- 
mediate and sustained attention by the U.S. government. 

The Chairman. Thank you, Chairman Fowler. 

Assistant Attorn»r General Ginsbui^. 

Mr. GiNSBURG. Thank you, Mr. Chairman and members of the 
conunittee. I eim very pleased to be here today to discuss S. 2565 as 
introduced by majority leader Dole. I have a prepared statement 
which I would like to submit for the record, ana with your permis- 
sion I will make brief oral remarks at this time. 

I think the members of the committee are well informed about 
the contents and significance of the bill from their own studjy and 
from the previous remarks that are made today. I would like to 
devote my attention to some additional points instead of summariz- 
ing the bill any further, hi particular. Chairman Danforth, you 
have suggested a number of aimendments to S. 2565, and noted a 
number of questions raised by those possible or proposed amend- 
ments. The Department of Justice is not in a position at this point 
to provide useful answers to those questions, unfortunately. Many 
of them involve highly techincal and complicated matters of tech- 
nolc^ and telecommunications policy, find in fact the complexity 
of thiB entire subject is well reflected in those questions that you 
have raised, and I would suggest further that this technical com- 
plexity points up the limitations of the Department of Justice as 
the telecommunications regulator. 

For now I will only sugeest that most of the questions that you 
have raised would be aduessed more profitably by the Federal 
Communications Commission, which has considerably more experi- 
ence and more resources to address those questions m this critical- 
ly important area. The Administration and the Department of Jus- 
tice, however, strongly support S. 2565 as introduced by Senator 
Dole. 

The Department is currently ei^aged in a comprehensive study 
of the changes that have occun^ in the industry during the 
nearly three years since the AT&T divestiture, and that study. 
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which haa not yet been completed, will attempt to gather the facts 
that are necessary in order to address some of the questions that 
you have raised, Mr. Chairman. Others, unfortunately, will not be 
addressed because our study will deal solely with issues relevant to 
competition policy. 

We will be reporting our findings in January, 1987, and making 
recommendations on nehalf of the Administration either to the 
FCC or to the Decree Court or to both, depending upon whether S. 
2565 or similar l^islation has been passea and on whether the de- 
crees have been vacated. 

Obviously, given our current ongoing work, I am not in a posi- 
tion now to conclude whether the r^rictions that the decrees 
place on AT&T, the BOCs, and GTE and its subsidiaries are still 
necessary or have in fact become outmoded, but I do want to stress 
that it is not because we disagree with the policies underlying the 
decrees or with the court's decisions enforcmg them that the Ad- 
ministration supports this l^islation. 

Rather, it is because the current decree regime has created an 
inefBcient parallel system of Federal nwulation for the telecom- 
munications industry with the Federal Communications Commis- 
sion, on one track and the Department of Justice and the Deirree 
Court on the other. Since January, 1984, the Department has re- 
ceived more than 110 requests for waivers of the decree restriction 
on the business Eictivities of the Bell operating companies. 

Aneilyzing zaany of these requests requires a major commitment 
of the Department's staff and supervisory resources, and almost all 
of them require lengthy periods for third p£u^y comments, Depart- 
ment decisionmaking on whether to support the request and under 
what conditions, and, ultimately, court action on those waiver re- 
quests. The Department and, I firmly believe, the court neither ex- 
— ^"i nor desired such a result when the decree was entered in 



Unfortunately, however, the complexities of the decree and the 
confiicting interest of AT&T and the BOCs and the other telecom- 
munications firms have brought the court and the Department to a 
point where we are acting respectively as the regulator and the 
rwilatoi7 staff necessary to the administration of these decrees. 

Now, of course, the FCC, unlike the court or the Department, is a 
r^ulatory agency with a broad regulatory mandate irom Congress 
and administrative expertise emd proceduriil and remedial fl^ibil- 
i^ that is necessarily greater than our own. Moreover, experience 
has shown that it is very difficult to coordinate the Commission's 
exercise of its statutory responsibilities with the Department's and 
the court's enforcement of the decrees. 

Thus it is imperative that the present dual regulatory system be 
replaced by a unitary system based in the expert agency, the FCC, 
that can best ensure that the regulatory regmies embodied in the 
decrees are implemented in a manner consistent with other tele- 
communications-related r^ulations and policies. It is time for the 
Department of Justice to return to its traditional role of investigat- 
ingand prosecting Federal antitrust violations. 

The bill, S. 2565, also possesses the great virtue of allowii^ im- 
portant factors to be taken into account in carrying out the de- 
cree's r^\ilatory s<cheme that cannot now be addressed by the 
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court Buch as national security interest, the interest of local tele- 
phone users, and the significant role of telecommunications in 
mtemationfil trade. 

The Commission's broader public interest standard would also 
permit it to consider a different mix of criteria to determine wheth- 
er the particulfir restrictions now found in the decrees should be 
retained or rescinded or modified. That sort of r^ulatory flexibility 
represents sound public policy. 

Importantly, however, S. 2565 would not by itself change any op- 
erative provision of either of the decrees. Any efforts to alter the 
operative provisions of the decrees during the I^islative process, as 
has been proposed by some of the earlier witnesses today, coi^ 
enmesh the Congress and this committee in the micromanagement 
of the r^ulatory process and create needless statutory complex- 
ities. 

Moreover, significant disparities between the legislation and the 
decrees might cause uncertainty in the court about the lej^ 
impact of the l^islation on the decrees and thus about the ext^t 
to which it could be vacated. When the legislation is peissed and 
the court vacate the decrees, the Commission would have the 
power and an appropriate process, namely, rulemaking by the 
expert eigency with full public comment through which to mcdte 
apropriate changes in the regulatory r^;ime now embodied in the 
decrees. Most importantly, perhaps, that r^ulatory process is one 
that is responsive to Congressional oversight in a way that is 
simply not possible under the present judicial process, 

I think, therefore, it is extremely unportant that the Congress 
act quickly to consolidate regulatory responsibility for the telecom- 
munications industry and the FCC. Otherwise, the current frac- 
tured state of jurisdiction will continue to cause confusion, delay, 
and uncertainty. 

If the Congress hfis not transferred this authority prior to the be- 
ginning of next year, consideration and implementation of the rec- 
ommendations for r^ulatoiT' change that arise out of the Adminis- 
tration's 1987 report, both the Department study and NTIA's forth- 
coming update en its prior report, will be mired in a morass of ju- 
risdictional conflicts and overlaps. Requiring that this necessarily 
complex process be carried out under the current scheme of divided 
Federal agency and court regulation will only needlessly compound 
the difficulties. 

Mr. Chairman, that concludes my remarks. I thank you, and I 
am happy to answer any of your qu^ions. 

[The statement follows:] 



Mr. Chairman and HemberB of the Committee. I am pleated to be here today to 
ducusB S. 2565, the "Federal TelecommunicationB Policy Act of 1986." llie bill, m- 
troduced by Senate Majority Leader Dole, would consolidate federal regulatoiy au- 
thority over the talecommunications industry in the Federal Communications Com- 
misaion. 'Hie bill would (a) require the Commission to promulgate a detailed aet of 
rerulationB identical in substance to the consent decrees entered in the ATST and 
GTE caaes, ' (b) empower the Commiaaion to remedy violations of the r^ulatiora, (e) 
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empowo' the Commution to modify or reacind, and to grant txenwtiona and waivers 
from, the regulations, and (d) provide that violations of the reguMtioiu shall not be 
deemed to constitute violations of any existing antitrust decree. After the bill it en- 
acted, motions would moat likely be filed with the district court to vacate the AT&T 
and GTS decrees, reasoning that the continued eziBtence of the decrees would be 
inconsistent with the r^ulatoiy authority given to the CommiBBion by the bilJ. The 
court would likely decide to vacate the deci«e for precisely that reason. 

Hie Adminiatration strongly supports this l^islation. In fact, if it is passed by 
Congress in the form outlined above, the Department of Justice would be prepared 
to move the diatrict court for vacation of the decrees. 

Chairman Danforth has suggested a number of amendments to s. 2666. He also 
noted a number of questions raised by the proposed amendments. The Department 
is not in a jweition, at this point, to provide usefiil answers to these questions — 
many of which involve highly technical and complicatad matters of technology and 

K]xy. In fact, the complexly of this entire subject is well reflected in the questions 
has raised, and 1 suggest further that this technical complexity points up the 
limitations of the Department of Justice as a telecommunications r^nuutor, which I 
will address further m a moment. For now, I will only suggest that most of the ques- 
tions he has raised would be much more profitably addressed by the Federal Com- 
munications Oommission, which has cosaiderBbly more experience and more re- 
sources to address questionB in this critically important area. 

A. THE IMPACT OF THE DECREES IN THBOSV AMD PRACTICX 

The ATAT decree, which was signed over four and one-half years ago, has 
brought about one of the most significant industrial restructurings in our country's 
history. The decree was designed to foster competition in long-distance service Dy 
requiring the 22 BeU^^rating Companies (BOCs) to provido all long-distance com- 
panies access to the BOCs local exchange networks that is equal to the access pro- 
vided to AT&T. This process was begun in 1984 and is scheduled for substantial 
completion ty the end of this month. 

The decree also limits the BOCs generally to providing local exchange telecom- 
monications and exchange-access services unless a waiver is (Attained from the 
decree court The line-of-businMS restrictions in the AT&T decree and the related 
waiver process essentially require the decree court to rwulate the BOC^' entry into 
new businesses. To date, waivers subject to conditions nave been granted to allow 
the BOCs into practically every business that they have sought to enter, other than 
information service, interexchange (Le., long-distance) service, and telecommunica- 
tions equipment manufacturing. 

The decree's tine-of-business restrictions were based on historical and analytic fac- 
tors indicating that two (»mpetitive dangers may arise when firms that control nat- 



ural mont^olies and that are rat«-r%ulated, such as the BOCs, participate in adja- 
cent competitive markets. First, as a rate-regulated monopolist, a HOC has the in- 
centive and may have the ability to limit competitive riv^' access to its monopolar 



fadlitiee — the local exchange network. Second, a BOC may try to engage in anti- 
competitive crosthsubeidization of its competitive lines of business. 

The AT&T decree was intended to foster competition in the interexchange and 



B markets among companies other than the BOCs by requiring 

ogical changes uirough the equal access process. At the 

time, by imposing limitations on the BOCs' entry into non-local and exchange-e 



markets, the decree was intended to remove thmr incentive to retard competition in 
nonregulated markets. 

"nte three-year old GTE decree was designed to structure and regulate the entry 
of the General Telephone Operating Companies into long distance as a result of 
"™"" '"" of Sprint, a long-distance carrier. Bat£er f ■ >■ - "--" 



GTE's acquisition of Sprint, a long-distance carrier. Bat£er than excluding GTE 

' ' " ■ "dpation in certain markets. 

s competitive concerns simi- 



frran nonre^ulatad businesses, it r^^ulates GlT's participation in certain markets. 
— . . e addresses o 



o those present in i47ifiT. 

The competition-based policies on which the AT&T and GTE decrees were found- 
ed have ctniferred significant benefitfl on American consumers. Since divestiture, 
major aspects of the telecommunications industry have become more competitive 
and thus have been characterized by the introduction, at an unprecedented pace, of 
innovative products and services coupled with dramatic price reductions. For exam- 
pis, a Nov«nber 1986 report by the National Telecommunications and Information 
Administration (NTIA) estimated that the per-line price of key telephcme systems 
would decrease t^ 26 percent in 1986 alone, at the same time as technological ad- 
vances made sudi ayt/bnaa more versatile than ever before. In the market tor Uio- 
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for example has reduced ita rates time and again, making the price of directdialed 
calls 25 percent lower than it was at divestiture; indeed, for certain large customers, 
AT&T's long-distance charges ore only one-half of what they were at that time. Fi- 
nally, while the price of flat-rate local exchange service has increased by aniroxi- 
mately 25 percent in the first two years after (Uvestiture, this increase is better ex- 
l^ained by other factors, such as inflation and regulatory chaiues, that have aath- 
mg to do with the divestiture. On balance, both residential ana business customers 
are paying leaa for their overall telephone service than they were prior to dtveeti- 
ture by taking advantage of the new competitive environment, 

B. THE mpaktmbnt's kkasons for sunoHToiG s. 3&ss 

The Department and its consultant, Mr. Peter W. Huber, currently are engaged 
in a comprehensive study of the changes that have occurred in the indua^ during 
the nearly three years since the AT&T divestiture. That study, which is not yet 
complete, will attempt to gather the facta necessary to address some of the questions 
raised by Chainnan Danforth (others are not addressed, or are addressed on^ indi- 
rectly, because the study focusee solely on issues relevant to competition). We will 
report our findings in January 1987, either to the RX; or to the decree court, or to 
both, depending on whether S. 2565 or similar l^^ialation baa been passed, and on 
whether the decrees have been vacated. Obviously, 1 am not now in a position to 
conclude whether the retrictions that the decrees place on AT&T, the BOCs, and 
(yiJE and its subsidiaries are still necessary or have become outmoded. But I do 
want to stress that it is not because we disagree with the policies underlying the 
decrees, or the court's decisions enforcing them, that we support this legislation. 

Before divestiture and in the early poetdivestiture period, the Department had 
iim>ortant responsibilities for monitoring, on behalf of the court, tne steps that 
AT&T and the BOCs took to make divestiture work. We still must oversee the proc- 
ess of conversion to equal access, which is scheduled to be substantially completed 
this month. But it has become increasingly clear to us that day-today administra- 
tion of the decrees should ulthnately become the responsibility dt the FCC. 

The current decree r^ime has created an inefficient parallel system of federal 
regulation for the telecommunications industnr, with the Commission on one track, 
and the Department and the decree court on the other. Since January 1984 we have 
received over 110 BOC requests for waivers of the AT&T decree's line-of-businees 
restrictions. Analyzing many of these requests requires a mE^r commitment of the 
Department's st^ and supervisory resources, and almost all of them require 
lengthy periods for third-party comments, Department decisions on whether to sup- 
port the request and on what conditions, and court action on the waiver request 
llie Department — and I beUeve the court — neither expected nor desired such a 
result when the decree was entered. Unfortunately, however, the complexities of the 
decree and the conflicting interests of AT&T, the BOCs, and other telecommunica- 
tions firms have brought the court and the Department to the point where we are 
acting respectively as the r^ulator and staff necessary to the aoministretion of the 
dearee. 

Of course, the Commissitai, unlike the court or the Department, it a n^aiMtoey 
agency, possessed of a broad regulatory mandate from Congress, an administrative 
expertise, a procedural and remedial flexibility, and a staff capacity devoted to tele- 
communications regulation that is necessarily greater than our own. Moreover, ex- 
perience has shown that it is very difBcult to coordinate the Commission's exercise 
of its statutory responsibilities with the Department's and the court's enforcement 
of the decrees. Thus, it is imperative that the present dual r^ulatory system be re- 
stored to a unitaiy system based on the expert agency — the Commission — that can 
b^ ensure that the regulatory regimes embodied in the decrees are implemented in 
a manner consistent with other telecommunications-related r^ulations. It is time 
for the Department of Justice to return to its traditional role of investigating and 
prosecuting federal antitrust violations. 

The bill also possesses the ereat virtue of allowing important factors to be taken 
into account in carrying out the decrees' regulatory schemes that cannot now be ad- 
dressed by ttie decree court, such as national security interests, the interests of local 
telephone users, and the significant role of telecommunications in international 
tracw. Tlie Commission's broader "public interest" standard would also permit it to 
CMWider a diflierent mix of criteria in determining whether the particular restri^' 
tiMis now found in the decrees should be retained, rescinded, or modified. Such reg- 
ulat<»y fleidhili^ represents sound public policy. 
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The Department also belieraB that S. 2565 ia plainly conatitutioiial and does not 
improperly intrude on the pnnrtnce of the courta to adnunister judicial decrew. This 
is not s "court-stripping" bill. Rather, Congress has the power under the Commerce 
Clause to impose regulations such as those contained in the decrees, and a court, 
Ifarough an iiyunction or consent decree, cannot oust Congress from the exercise of 
powers that the Constitution delegates to the l^islature. Indeed, if Congreas 
dunoee the substantive law while a court order either is on appear or has become 
final out remains executory — as these decrees are — then the courta must enfbrce the 
new substantive law as Congreas has declared it. The courts will have an opportuni- 
ty to decide whether the decrees must be vacated in whole or in part in order to 
reflect the changed legal circumstances and to avoid frustrating the comprehensiTe 
new regulatory scheme eetablished by CongrcM. 

S. 2666 would not 1^ itself change any operative provision of either decree. As I 
have already stated, at this time me Department is not prepared to conclude that 
any partjcauu- changes in the decrees are justified. Once the Huber report is in and 
the range of reasonable proposals fbr change has been identified, however, the re- 
spoDsUiUi^ fbr sorting through, selecting, and implementing those proposals should 
be anignM to the suigle most competent and expert agency available to do the 
j(ri}— the FCC Moreover, Ctaigreas will be able to play a much more direct role in 
the proaem if tt is conducted Iqr the FCC. 

Any ttfotia to alter the operative provisions of the decreee during the legislative 
process could enmesh the Congrees in micromanagement of the regulatory process, 
and create needless statutory complexities. Moreover, BignificBnt disparities between 
the l^slation and the decrees might cause uncertainty in the courts about the legal 
impact ot the legulation on the decreea, and thus about the extent to which the de- 
crees should be vacated. When the legislation ia passed and the court vacates the 
decrees, the Commission will have the power and an approfffiate proceot — rulemak- 
ing 1^ the expert agency with ftill public comment — ttirough Much to make appro- 
pmtB changea in the regulatory scheme now embodied in the decrees. 

I believe that it is extremelv important that Congrees act quickly to consolidate 
r^ulatory responsibility for the telecommunications industry in me FCC. Other- 
wise, the current fractured state of federal teleconununication r^^ation will con- 
tinue to cause confusion, delay, and uncertainty in the telecommunications indus- 
try. Moreover, if Congren has not transferred authority over the decrees' regulatory 
regime prior to the beginning of the next year, consideration and implementation oF 
recommendations for regulatory change arising out of Mr. Huber's report and 
NTIA'a forthcoming update of its 1985 report may be mired in a morass of jurisdic- 
tional conflicta and overlaps. Requiring that this necessarily complex process be car- 
ried out under the current scheme of divided federal agency and court regulation 
wUl needlessly compound the difficulties. 

5. 2666, as I have explained, will aubstantially reduce the difficulties of the proc- 
ess. But to be effective, S. 2666 must be passed this year. If, after the FCC has stond 
through the myriad of facta, policies and proposals. Congress disagrees with any of 
its conclusions. Congress can uien le^latively override mem. 

In sum, the Department strongly supporta S. 2665 bill as the appropriate solution 
to our current, unsatisfactory system of dual regulation of the telecommunications 
industry. 

Thank you. 



QuBOTiOKS or SiNATOB Rugle and thx Answkss 

Question 1. "A number of people believe that, as far as each of you on this panel 

are concerned, it is not a queebon of 'if but rather 'when' the BOCs are allowed 



into (I) information services, (2) manufacturing, and (3) long distance. 

As far as each of you are concerned is it more a matter of 'if or a matter of 
'when' and what are the issuee involved in each of theee areas" 

Answer. Telecommunications regulatory experience over past decades indicates 
that technology and commercial cl^nge will increasingly blur any lines of demarca- 
tion between and among offerings. The AT&T consent decree establishes a number 
""inesof demarcation which ' '' ">>^-->^- -> - •■ ™ - - t_ 

reason to assume theee lir 
L Indeed, the Competitive 



3,GoogIc 



that it does not consider the consent decree restrictions n 
table but rather amenable to future change, as competitive drcumitancea i< 
The consent decree eetablishes criteria r^arding poeidble relaxation or e 
tion of the reetrictions nov placed on the Bell companies. The banc issue in all in- 
stances generally is whether entry by the Bell companies into a new line hf business 
would have an anticompetitive enect on the market they seek to enter. In the case 
of "information services," tlie issue has also arisen whether there is a significant 
likelihood certain new services will be made available to ordinary residential tele- 
phone BubecribeiB if the Bell companies are not permitted to offer them. In the case 
of manufacturing, issues have been raised regarding the effect on U.S. imports ajid 
exports, should the Bell companies be permitted to enter this fleld. In the cam of 
long-distance offerings, issues including the national security implications of addi- 
tional telecommunications networks have been raised. Some parties have also ad- 
vanced issues regarding the predictability of Government polines in this capital in- 
tensive sector sluiuld the present restrictions on the Bell companiee be ateupUy re- 

As indicated in Assistant Secretary Sikes' statement to the Committee regarding 
S. 2665, the range of important issues raised is such as to make review t^ Uie Fedn- 
al Communications Commission functioning under the broad "public interest" 
standard of the Communications Act preferable to continued review by the judg- 
ment court which must necessarily confine itself to relatively narrow antitrust and 
competition policy concerns. 

fjuestton S. "1 would like each of you to give me your views oa what you believe if 
the remedy to revening the tremendous deficits not only in telecommunicationa but 
in all electronics baaed products? For example, the 1986 deficit in talecc«nmumca- 
tions products was $1.5 billion and is expected to reach $1.6 billion in 1986. 

According to trade statistics from the Department of Commerce, electronics baaed 
products will go from a $7.4 billion surplus in 1980 to almost a $16 billiim deficit 
(Electronics based producla include telecommunications, computers, components, 
consumer products, ofRee products, and electronic measuring instruments.) 

What regulatory and other actions, if any, do you believe should be implemented 
to reverse this critical and unacceptable telecommunications and electronics trads 
deficit? 

How do you account for, and what is the cause of. our tremendous telecommunica- 
tions trade deficit?" 

Answer. Telecommunications b-ade deficits are a functic»i of several interrelated 
foctors including: (a) persistent barriers to U.S. competition abroad, natwithstaDding 
open U.S. domestic markets; (b) currency imbalances; (c) Government regulatain 
hobbling the ability of leading U.S. firms to compete; (d) certain of the restrictions 
current^ placed on the Bell companies; (e) lower priced offerings due to lower wage 
rates abroad; and (f) lack of long-term involvement by many U.S. telecommunica- 
tiims companies in international trade and commerce. Critical to stemming the rate 
of trade deficit growth and, over time, correcting the preeent bed U.S. trade situa- 
tion are efforts inclutUng talks and negotiations aimed at reducing forei^ trade 
barriere and the elimination of unnecessary Government constraints which limit 
the ability of U.S. communications furms to compete more effectively both at home 
and abroad. 

The Chairhan. Thank you. 

Assistant Secretary Sikes. 

Mr. Sikes. Mr. Chairman, thank you very much for this opportu- 
nity to express the Commerce Department's strong support for S. 
2565. Let me say that I have submitted my full t^timony for t^ 
record and Mr. Chairman, there are several points that I particu- 
larly would like to msike. We believe that prompt enactment of this 
proposed legislation is essentied. Most import^tly, it would reaf- 
firm the constitutional responsibility of Congress through the FCC 
to regulate a major part of the American telephone business. It 
would £ilso reduce the likelihood of duplicative or conflicting gov- 
ernment signals in a very critical high-tech sector. AccompliBhing 
these reforms, in our judgment, is highly desirable given the ex- 
treme importance of telecommunications to our IntemationEd com- 
merce and national security. 
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S. 2565 would aimply vest the duty to administer the consent 
decree in the expert agency. The 1982 AT&T consent decree basi- 
cally established a r^ulatory scheme for the companies which 
comprised the former Bell System. It placed extensive obligations 
on these firms, such as the duty to provide equal access to local 
telephone exchangee and to use open, nondiscriminatory procure- 
ment. It also placed, as you know, a number of restrictions on tlw 
businesses that AT&T and the divested Bell companies can ei^age 
in. 

We believe the PCC is the most appropriate Federal agen£^ to 
administer this r^ulatory system for a number of reasons, firat, 
the FCC obviously has far more resources and in-house expertise 
than the District Court. The FCC has hundreds of engineers, econo- 
mists, accountants, and attorneys on its payroll with extensive 
knowledge and experience in telecommunications. 

The questions which initially arose under the consent decree 
may have been relatively simple and straightforward, lliose that 
will arise in the future will be much more complicated. It seems to 
us that we are most likely to get the right answers by relying on 
the expert ageni^and not a single Federal judge. 

Second, the FCC, unlike the Court, edready has established ar- 
rangements through which it can solicit and obtain expert etdvlce 
and recommendation from State r^ulators through its Federal- 
State joint board procedures. The FCC can tap the resources of 
State agencies on a r^ularized basis. I might add, as somebody 
who has spent e^ht years in State government, that I think the 
States' role in respect to telephone rgulation is an essential role, 
and therefore the FCC's particular position should be as the princi- 
pal and, not necessarily uie single regulator of the telephone indus- 



The 



"he obvious problem with respect to Congressional oversight is 
the problem of having different Federtd entities with overlapping 
responsibilities trying to r^ulate the telephone industry. Simply 
stated, it cuts down on the Congressional oversight which I think is 
critically important. These are not just insider issues. I think tiiat 
these Eu-e public issues and need to be carefully considered in the 
various puolic fora. 

There is an undeniable need for telephone rgulation, but at the 
same time there is a need to centralize the responsibilities in this 
critically important sector which carries burdens all the way from 
universal service to sunrise industrial sector. We must have ac- 
countability and not a ByBt«m which invites finger pointing when 
things go wrong. We need to know who is in chu^ to hold them 
accountable. Consolidating Federal regulation of the telephone in* 
dustry in the FCC will not eliminate all problems of potential con- 
flict. It wiU, however, be a good step toward that objective, and it 
will facilitate, as I have said, effective Congressioncd policy control. 

Now, let me comment on steps that the FCC has taken. I have 
listened to witnesses today who are critical <^ the FCC, but I think 
it is important to note that the FCC has taken affirmative steps to 
require local telephone companies to provide what is called compa- 
rably efficient interconnection and eventually open network archi- 
tecture with respect to that new class of services called information 
services. The FCC also has proceedings under way to develop im- 



oy Google 



100 

proved coBt accounting rules and procedures for the telephone in- 
dustry, in order to minimize the possibility of anticompetitive 
croBS-subeidies or ratepayer abuse. 

These are very commendable regulatory initiatives. They also 
have a direct bearing on some of the restrictions now placed on the 
Bell companies under the consent decree. Having developed the 
saf^uards, the FCC is in a good position to assess whether current 
restrictions are needed. The FCC will also be better able to develop 
rules and procedures in this area because it has more flexibility 
than the I>iBtrict Court. Safi^uarding compe^tion is an important 
national goal, but it is only one factor, albeit a mcyor one, in the 
overall public policy calculus. 

llie FCC, functioning under the public interest standard ot the 
1934 Communications Act, has the flezibilit:r to balance among 
sometimes conflicting policy objectives. The Enstrict Court, in con- 
trast, has indicated that it feels constrained to consider issues from 
a relatively narrow antitrust perspective. 

Now, Mr. Chairman, let me turn briefly to the question of trade 
consequences, the trade implications of our curroit r^ulatory 
scheme. 

While we support passage of S. 2565 as it is now drafted, we also 
understand the concerns you have raised. In lurticulfu', let me ad- 
dress the proposal that uie FCC be required to consult with the 
Secretary of Commerce, the United States Trade Representative, 
and other appropriate Executive branch officials regftrding the 
intemationeil trade and competitiveness effects of possible AT&T 
consent decree changes. 

Let me at the outset say that no other person in Government has 
a better understanding of the trade problems that we now face in 
telecommunications than you. We certainly share many of your 
concems, and have given this particular proposal or amendment 
considerable thought. International trade obivously is increasingly 
criticfd in telecommunications. 

In 1982 we had a trade sunilus of about $200 million in the rela- 
tively nfUTow category of telephone and tel^raph equipment. In 
1986 we are projecting a deficit of $1.6 billion. Reiving the inters 
national trade problems we face in this key high tech sector consti- 
tutes a m^'or Commerce Department priority. The actions the PCC 
might take r^arding the AT&T consent decree could certainly 
affect our international trade and thus the success of the Depart- 
ment's ongoing programs. 

Let me hasten to add, however, that we already work closely 
with the FCC on a number of telecommunications trade fronts. The 
FCC has participated, for exeimple, in several of the trade talks we 
conducted with European administrations and the Japanese. We 
have also consistently maintained that international trade conse- 
quences are an integral component of the broad public interest 
standard under which the FCC operates. 

Formalizing a trade consultative process would ensure that what 
is now being done on an informal bfisis would continue. Given the 
importance of trade implications, that step would be positive. We 
<k> not, however, believe any given Federal agency's opinion should 
preclude the FCC from acting in a particular way after considering 
all the public interest factors. 
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In conclusion, Mr. Chairman, I would like to reiterate my sup- 
port for the bill, and I thank you very much. 
[The statement and questions and answers follow:] 



Mr. Chairmvi and Members of the Committee; Thank you for this opportunity to 
ezpreaa the Commerce DepartmeDt'a strong support for S. 2565. 

We believe prompt enactment of this propoeed legislation is essential. Most impor- 
tantly, it would reaffirm the conHtitutionai responsibility of Congress, through the 
Federal Communications Commission (FXX!), to regulate a m^or part of the Ameri- 
can telephone busineM. It would also reduce the likelihood of duplicative or conflict- 
ing Government signals in a critical "hish-tech" sector. Accomplishing theae re- 
fomu, in our judgment, is highly desirable, given the extreme importance of tele- 
communications to our international commerce and national security. 



ness" restrictions that apply to the Bell companies and AT&T, Nor would the bill 
remove any of the current safeguards that are designed to foster full and fair com- 
petition. Instead, S. 2565 would simply vest the duty to administer the consent 
decree in the e«pert Federal r^ulatory agency, rather than the Federal judiciary. 
The 1982 ATA^ consent decree basically eetabliahed a regulatory scheme for the 



commniee which comprised the fanner Bell System. It placed extensive obligations 
~a uiese fume, such as the duty to provide equal acceaa" to local telephone ez- 
Jiangee, and to use open, nondiscrimlnatorr procurement. It also placed a number 
of reetrictions on the buaineases that AT&T and tbe divested Bell onnpanies can 



engage u 

We believe the FCC is the moat appropriate Federalagenc]^ to administer this reg- 
ulatory system for e number of reasons. First, the FCC obviously has far more re- 
sources and in-house expertise than tbe District Court. The FCC has hundreds of 
engineers, econonusts, accountants, and attorneys on its payroll with extensive 
knowledge and experience in telecommunications. The District Court, by compari- 
son, has a handful of law clerks, together with n4iatever data it can glean from 
briefs and petitions 51ed in adversaria judicial proceedings. 

The queetione which initially arose under the consent decree mav have been rela- 
tively simple and straightforward. Those which will be arising in the future, howev- 
er, will be increasingly difficult and complex. 

It seems to us that we are most likely to get the right answers in the future by 
reiving on the expert agency in the field, instead of a single Federal judge. 

Second, the FCC — unlike the court — already has establiBhed arrangements 
through which it can solicit and obtain expert advice and recommendations from 
state regulators. Through its Federal-state joint board proceduree, the FCC can tap 
the reeources of state agencies on a regularized basis. The FCC is intimately famil- 
iar with the two-level regulatory system established under the 1934 Communica- 
tions Act. It is better equipped to minimize the chance of Federal-state regulatory 
conflict than the court. 

Third, there is the matter of conKreasional oversight. It has been noted that plu- 
ralism is a characteristic of our Federal establishment, because the structure of the 
Executive branch tends to mirror the Congressional committee syBtem, where over- 
lappii^ jurisdictions are common. The obnous problem with having difTerent enti- 
ties witti overlapping reiponsibilitiea trying to regulate the telephone industry, how- 
ever, i> that one not only maximizes the possibihty of duplicative or conflicting ng- 
nals. One also makes enective oversight by Congress, often a difficult task, even 

There is an undeniable need for telephone regulation. At the same time, there is 
an undeniable need to centralize Federal responaibilitiGS. In this critically important 
aector — which carries burdens all the way from "universal service" to sunrise in- 
dustrial sector"— we must have accountability, and not a system which invites 
"&agei pointing" when things go wrong. We need to know who is in charge, and to 
faola them accountable. 

Consolidating Federal regulation of the telephone industry in tbe FCC will not 
eliminate all problems of potential conflict It will, however, be a good step toward 
that objective. And, it will facilitate more effective Congressional policy control. 

Not only is the FCC the bwtplace to consolidate Federal r^ulaton controls from 
a process standpoint. The FCC also has a strong and commendable track record 
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Recently, for example, the FCXD took affirtaatfve steps to require local tdeolMiw 
companies to provide "comparably efficient intaFcouwction" and, eveaitualJy, open 
network architecture" with respect to that new class o! commtinicatioiiB ofteni^ 
usually called "information services." The PCX! also has proceedings unden*^ to 
develop improved cost accounting rules and procedures for the telejihone industry, 
in order to minimis the possibility of entic^petitive cross-sub^dies or ratepayer 
abuse. 

Theee are not only commendable r^ulatory initiatives. They also have a direct 
bearing on some of the restrictions now placed on Bell compames under the AT&T 
consent decree. Having developed the wwiards, the FCC is in a good position to 
fiiMinnn whether current restrictions are needed. The FCC should have a better sense 
for how effective its saf^uards actually are than may be true of a single Federal 
judge, who may not be nilly informed about Federal and state regulatory derelt^ 

The FCC will also be better able to develop rules and procedures in this area be- 
cause it has more flexibility than the District Court Safeguarding oompetition is an 
important national goal. But it is only one factor, albeit a m^jor one, in our ovetall 
pubUc p^icy calculus. 

Ilie FCC, functioning under the "public interest" standard of the 1934 Commtmi- 
' B Act, has the flndlnlity to balance among sometunea conflicting p " 



licting polii^ 6 
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fives. The District Court, in contrast, has indicated that it feels consbfuned to con- 
sider issues fWnn a relatively narrow antitrust perspective. As Asnstant Attomn 
General Ginsburg has indicated, the Administration believes cmsent deove ded- 
sions should be made taking into account more than just antitrust concerns. 

While we support passage of S. 2565 as it is now drafted, we also understand schus 
of the concerns which the Chairman has raised. In particular, let me addren the 
proposal that the FCC be required to consult with the Secretary of CiHnmerce, the 
U.S. Trade Representative, and other appropriate Executive brtuch officials regard- 
ing the international trade and competitivenees effects of possible AT&T cmsent 
decree changes. 

Let me say at ttie outset that 1 expect no other person in Government has a better 
understanding of the trade problems we now face in telecommunications than this 
Committee's Chairman. We certainly share many of Chairman Danfbrth's concerns, 
and have given this particular proposal conBidersJ>le thought 

International trade, obviously, is increasingly critical m telecommunicationB. In 
1975, fbr example, combined imports and exports represented only 5.8 percent of 
total telephone equipment salee in the United States, but they amounted to some 
16.2 percent of the total last year. Not only has the volume of trade in this sector 
more than tripled in the past decade. Especially aiace 1982, the United States has 
found itself in an increasingly severe deficit situation. 

In 1982, we had a trade aurplus of about $200 million in the relatively narrow 
category of "telephone and telesraph equipment" In 1986, however, we are current- 
ly projecting a deficit of about $1.6 biluon. In the broader cat^ory of "electronics- 
based products," which encompasses both communications and related conniuter 
products, we had a $4 billion trade surplus in 1982. Last year, however, we had a 
|10.4 biliiOD deficit in this category, and we are forecasting a deficit of about 916 
billion for 1986. 

Resolving the international trade problems we face in this key "bij^-tech" sector 
constitutes a major Commerce Department priority. Any actions the FCC mi^it 
take regarding toe AT&T consent decree could certainly affect our international 
trade, and thus the succees of the Department's ongoing programs in this field. 

Let me hasten to add, however, that we alreadywork closely with the FOC en a 
number of telecommunications trade fronts. The FOC has pBrticii»ted, fbr example, 
in several of the trade talks we conducted with European administrations and the 
Japanese. We have also consistently maintained that international trade con»e 
quences are an integral component of ttie broad "public interest" standard under 
which the FCC operates. 

We do not believe, for instance, that the FCC could find a particular action was in 
the "public interest," if it were faced with record evidence indicating the action 
would have severe adverse international trade effects. Nor do we believe this FOC 
would take any such action, nven the concerns which Chairman Fowler and FOC 
officials have expressed r^m^ng our current trade predicament. 

Formalizing a trade "consultative process" would assure that wliat is now being 
Atmn on an informal basis would continue. Given the importance of trade implica- 
that step would be positive. We do not, however, believe any given Federal 
Ms' opinion should preclude the FCC from acting in a parttcuutr way, after 



considering all the "public interest" factors. 
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In oonclnsion, BIr. Chairman, let me neitarate that we believe the national inter- 
Mt would be furthered bv prompt paaaage of S. 2565. TeleconununicationB is a pivot- 
al part of our econnsy. We should work to minimize the possibility of duplicative or 
unneceaBaiT Government constraints. I would also like to commend the Committee's 
expert staff for the effort they have made to develop legislation which is satisfactory 
to all of the many groups with a legitimate interest in this Congressional initiative. 
We stand ready, of course, to provide whatever further assistance the Committee 
and its staff may need. 

QirasnoNS OF TUB CiunuuN and thi Answzks 
Question 1. "Aa you know, I am very concerned about the trade situation in this 
country. Do you think that trade implications would be better addreeaed if the 
ibram for the MFJ were shifted to the FCC from the Court?" 

Answer. The judgement court has taken potential positive effects on U.S. interna- 
tional trade into account when pasaing on specific waiver requests filed by certain of 
the Bell companiee. At the same time, the judgment court has made clear ita prioci- 

Sil fbcua retnaina the antitrust and competition policy iasues which ariae under the 
TVt conaent decree. 

Aa indicated in Assistant Secretarv Sikes statement to the Committee regarding 
S. 25$S, we believe international trade effects are a facet of the broad '"public intei^ 
«at" standard under which the Federal Communications Commission (FCC) operates. 
We believe the FCC is better able to determine the trade end other consequences of 
proposed actions under the AT&T conaent decree than is the district court function- 
ing, as it doee, primarily from an antitrust perspective. 

Queation 2. What wei^t should trade conaidarations be given in determining 
«4iether, or under what cmiditions, the Bell Operating Companies should be permit- 
ted to enter new lines of busineas?" 

Answer. Given the critical importance of this particular sector, we believe the 
trade conaequencea of propoaed actions under the AT&T conaent decree should be 
accorded great weight As stated in Assistant Secretary Sikes' statement on S. 2565, 
however, we do not believe that the trade policy recommendations of the Executive 
branch should necessarily be determinative of the actions which the FCC may take. 

QuKmoNB OF Senator Hollinos and thz Answers 

Qumtion 1. "NTIA is now drafting a report on the common carrier industry. 
When will this report be completed?" 

Answer. NTIA is updating the comprehensive report on domestic communications 
common carrier policies issued in Juw 1985. Issues including state r^ulation, local 
SKcbange market conditions, and trade are being addrconod- We will complete this 
eCbrt £i8 feU. 

Question !. "The FOC does not have exclusive jurisdiction over the communica- 
tioDS industry. Even if we do transfer jurisdiction of the Consent Decree to the FCC, 
what guarantees do we have that we will not find ourselves with new court over- 
ii^ m the future?" 

Answer. S. 2666 would not affect jurisdiction of the U.S. courts of appeals to 
review Federal Communications Commission (FCQ orders pursuant to section 402(a) 
cf &e CoDunonications Act (47 U.S.C. 9402(a)), the general jurisdiction of U.S. dia- 
trkt courts to enforce FCC orders upon request of the Attorney General (47 U.S.C. 
1401), the apidlcabUity of state and Federal antitrust laws to the tolecommunica- 
tiona industry, or state regulatory authorities. S, 2565, however, would significantly 
lessen the day-to-day involvement of the judgment court in the activities of ATAT 
and the Bell companies. Judicial oversight of FCC actions would continue, as it 
should, under this measure. The judgment court, however, would no longer be in- 
volved in what was referred to as "micromanagement" of the industry at the Com- 
mittee's recent hearings. 

Question 8. "Do you believe the RBOCa possess a bottieneck over local telephone 
firalitiee?" 

Answer. The available evidence sugi^esta that the Bell operating companies are 
still predominant suppliers of communications servicee withm their francniae areaa. 
It has been less than 22 months since the Bell System breakup and there are sever- 
al reasons why major change would not have occurred in local exchange marketo. 
The position of the Bell companies in those marketa, however, is sul^ject to qualifica- 
tioni. 
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l^TgBi communicatio&B users have (^portunities to ute iKm<aiTier mi^ 
tics to satisfy their needs. Surrers of loiKe users indicate, for ezampk 

16 to 29 percent of CMnpaniee responding currently use alternative a. 

facilities that "hypaae" local telephone company networks. Technological develop- 
ments including shared tenant services," moreover, make it more economical for 
smaller communications customers to use non-carrier supplied facilities, particular- 
ly to access interLATA long-diatance networlu. 

Regulatory and technological changes have increesed opportunities for new firma 
to provide local exchange services in competition with the Bell companies. Compete 
tion from cable television and digital termination systems has not grown as qiuckly 
as anticipated two years ago. Construction of private microwave (18-23 GHz), private 
local area networks, and commercial local fiber optic ^sterns, however, is expand- 
ing. These alternatives may provide effective competition in certain lines ^ com- 
merce to local exchange services offered by the Bell companies. 

Quealion i. "What safeguards are neceesarv to protect the ratepayer from ctosb- 
subsidizing the competitive ventures of the RBOCs?" 

Answer. Safeguards include the adoption of improved accounting systems and con- 
trols, as well as continued steto and Federal regulatoiy ovMn^t at intraccwporate 
transactions. The Federal Communications Commission (FCC) is developing im- 
proved coet allocation and accounting rules, in consultotion with state ageaxatm. 
when adopted, these rules should go far toward strengthening "^"Hwg ratepiQPer 
protections provided for under present law. 

Question S. "What should be the role of the states in ensuring that ratepayers do 
not subsidize competitive ventures of the RBOCs? In ensuring that competltorB of 
tiie RBOCs are not discriminated against?" 

Answer. State agencies will continue to r^n^ate the terms and conditioiu under 
which the Bell companies offer intrastate basic services. Through the tariCf review 
process, state agencies can ensure rates are cost-justified and basic services ore 
made available on reasonable, nondiscriminatory terms. As indicated in Aa^stant 
Secretary Sikes' statement on S. 2666, we would expect the FCC to continue work- 
ing cooperatively with state agencies to minimize any poesibili^ of anticompetitive 
conduct or ratepayer abuses. 

^lestton 6. "Could you state specifically the trade benefite you envision from re- 
moval of restrictions on the RBOCs?" 

Answer. We are now in the process of completing our sssessment of the trade ef- 
fects of the AT&T consent decree. When that asseesment is completed, we will be in 
a better position to provide specific quantitative information than ne are today. 

The Chairman. Well, gentlemen, thtink you very much for your 
testimony. 

Let me try to explain the quandary that Congress is in. Clearly, 
this is a very important subject not only because it deals with a lot 
of businesses, large businesses, economic interests, but because it 
deals with the future of the country and its ability to perform well 
and competitively in areas where in the past we have excelled. 

If you were to ask the Members of me Senate: "Do irou think 
that the courts should continue to be exercising supervision, not 
even continuing jurisdiction as it is normally understood, but real 
supervision over the nuts and bolts of telecommuniations, do you 
think the courts should continue to be in that business?" The 
answer that I bet you 95 members of the Senate would give is 
"No," this is not something the court should be doin^. 

Do you believe that Congress should take upon itself what the 
court is now doing? Should Congress attempt to micromanage, as 
Mr. Ginsbui^ said, the business of telecommunications? 

No, we are not managers. We are legislators. Do you believe that 
the responsibility shoiild be transferred to a regulatory agency? 
Yes, we do so. And, the FCC is the obvious regulatory agency. I 
think that most people would say, just as a general principle, that 
this is where we should be goit^. I think most people as a general 
principle would say that Senator Dole is right on uie money. Give 
It to the FCC. 
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Now, what is at stake here really is a speciiic example of a very 
broad question. What are tiie relative roles, what should be the rel- 
ative roles of the three branches of government? It is just a very, 
very old question, and one that will be with us for a long time. You 
say. Chairman Fowler, that the regulatory agencies should under- 
take the management of telecommuncations policy subject to the 
oversight of Congress. That is the way the system is supposed to 
work. 

But I think that the concern that is beii^ ^pressed here is that 
once we turn this responsibility over to tiie FCC as a practical 
matter oversight does not mean very much, that the FCC is a very 
strong agency, that the chairman is a very stroi^ chairman, an ex- 
traordinarily capable person, very, very bright, with a strong sense 
of direction. I compliment you. Chairman Fowler, but I think that 
the concern that people here have is that in this very important 
area, once we turn over responsibility, our role for all practical 
purposes is going to be over, and that is what we are concerned 
about. 

What is the continuing role of Congress to be? L^islative veto? 
No, that has been held unconstitutional. In my mind it is good that 
it was held unconstitutional. I do not think that legislative veto is 
the appropriate role of Congress. What is the appropriate role of 
Congress? Is it to write detailed legislation in advance? Is it to set 
up a process for decisionmaking to be made by the r^ulatory agen- 
cies similar to the amendments that I suggested two weeks ago? Is 
that the appropriate role of Congress? 

I think the concern is that if there is not specific direction or in 
lieu of specific direction, a spediic process, then the FCC is a law 
unto itself, and I think the feeling, and I know Chairman Fowler 
will take umbrage at this, but it is my very strong feeling that the 
FCC is not exactly waiting for the phone to ring from Capitol Hill. 
I have to say that about tJie "must-carry" decision. 1 know we have 
talked about this, Mr. Chairman, and it is a difference of percep- 
tion. But, my perception is that instead of the 14-page letter with 
45 footnotes — and I cannot say that I wrote it, Dan Phythyon wrote 
it, but I thought that it was an extraordinary effort to Eidvance 
thinking on the must carry subject — we may as well have sent you 
a note pad. I mean, you would not have had to turn it over and cut 
it up to use as scrap paper. You could have just used it, already 
made up for you. 

My concern is that if all we were to say is let us pass the Dole 
bill, go to it, Mark, you would go to it. You say: Oh no, you have 
not prejudged, you have not prejudged any question. Maybe not. I 
am not questioning your sincerity in making that statement. 

But I know Mark Fowler, and there is no question in this field 
that he has not thought about very carefully and does not have 
pretty clear ideas on. That is the problem that we have. 

So Congress feels somehow we have to get into the fray, not just 
turn this over to the FCC, but somehow we ought to. We do not 
want to, and yet, we have to get into the fray. It is lui election 
year, we do not like to make enemies, and there is no way to get 
into this firay without making a host of enemies. 
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Now, the proposals that I advanced a few weeks ago are process 
proposals. They are not substantive proposals. They just say that 
there should be a process for moving ahead in this area. 

I do not know whether these are good ideas or not. First, Mark, 
let me ask you if you would like to respond to my diatribe. And 
then, my second question is what the response of this panel is to 
the amendment proposals that were unveiled on August 28th. 

Mr. Fowler. Well, first of all. Chairman DanforUi, I am a little 
disappointed and I feel badly that you feel that, for example <m 
must-carry 

The Chairman. You are not surprised, but you are disappointed. 

Mr. Fowler. No, I am surprised, and I am also disappointed, be- 
cause I think that a large part of what we adopted came directkr 
£rom proposals which you all made. The fact that the New ybnfc 
Times and the Wall Street Journal cited the Danforth proposals as 
being key components of the must-carry decision that we adopted, 
the foct that tlie Missouri State Broadcasters Association publicly 
praised you for your role in that, I think speaks volumes to the fact 
that we did use your letter for more than just scratch paper. 

I have quite a bit of scratch paper myself and I do not need any 
more. I think we were very responsive in that respect. But we have 
had disagreements from time to time. We have also had areas 
where we have broadly agreed, and I think that the questions that 
you pose here are very good questions. 

It is fair to say that I and other Commissioners do have a strong 
belief in letting go, that is in deregulating, where it can be done 
intelligently, and also letting in, that is, letting new competitors in 
to provide the people of our country with new choices. 

And as I indicated a moment ago, if this issue is to be in part 
decided upon my stewardship at the Commission or the Commis- 
sion's stewardship, I would argue that five and a half years of my 
record, with long distance rates down, as I said in my testimony, ^ 
percent in the last two and a half years, with local rates up 3.1 per- 
cent in 1985, with technologiceil innovation of the highest order in 
this sector of our economy, probably the most dynamic sector, I am 
prepared to accept that lund of a judgment, axia with intemationed 
telecommunications fostering an information revolution worldwide 
for the good of aX\ the peoples of the world. 

But if there are concerns, if you do have, you think, potential 
problems with the way we might approach something, then I think 
the answer is very simileu* to what you have suggested in some of 
your proposed amendments, that is to provide the Commission with 
standards for decisionmaking or guidelines, whichever you would 
like to call them, that we should employ in reaching a substantive 
decision on some of the issues that are involved in a transfer of the 
consent decree provisions to the FCC under the Dole bill. 

That way, through overs^ht and indeed through court action on 
the part of the parties appearing before the Commission, that stat^ 
utory language does have meaning in law. It has to be complied 
with, and I believe that is the way you can assure yourself that the 
Commission will cany out the dictates and mandate of the Caa- 
gress, as indeed I believe we have done ffiithfully over five and a 
half years. 
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I appreciate your concerns, and I think we need to have lunch, 
frankly, becauee I would like to talk to you a little more. 

The Chairhan. Well, I do not think you are surprised at my 
comments. I have shared them with you before, eepmally on the 
must-carry subject. 

Your response to the second question, is that the August 28th 
propoeals seem to be going in the right direction? 

Mr. FoWLKR. I think that there are some that clearly are guide- 
lines. For example, the concern about making sure that ratepayers 
are afforded protection from subsidizing, in any way, competitive 
activities, mnlting sure that there are mdeed, provisions made to 
assure non-discriminatory access to the local exchange network by 
competitors of a Bell operating company operating in a new com- 
petitive area, taking into account the trade concerns that Secretary 
Sikes mentioned, national security implications, the competitive po- 
sition of the United States, and tecnnological innovation in uie 
United States. 

The Chairman. These are areas where you would anticipate the 
FCC would not say to the operating companies, "let 'er rip," right? 
Your view is that the FCC would take the position, it it had juris- 
diction, that some restraint should be imposed in these areas? 

Mr. FowLEB. Based on the present situation — and I would want 
to see a full record developed — absolutely. Chairman Danforti^ 
There is no question. 

The Chairuan. In the area of cross-subsidy, that would be one 
example? 

Mr. FowuH. Yes, sir. 

The Chairman. In the area of not permitting the operating com- 
panies to be so int^xated that they provide bottlenecks to competi- 
tion for lang distance, that would he an area where you would see 
restraints being maintained? 

Mr. FowLBR. Absolutely. In feict, that has been the record where 
we have dealt with these very same kinds of issues, for example, 
permitting the Bell operating companies to provide customer prem- 
ises equipment. We had some of the identical issues involved that 
are involved in some of these other issues, and we used r^ulatory 
power and mechanisms to make sure that if they entered mto tiie 
provision of CPE in these equipment markets, that it would be 
done in a fair way. 

I believe that what has happened so far bears that out. They 
have not dominated the CPE market by any stretoh of the imagina- 
tion. They face some veir formidable competition, in fact some 
competitors who are far larger than they are. And we designed 
mechanisms to make sure that ratepeiyers do not subsidize that ac- 
tivity and that they cannot discriminate against their competitors 
through the adverse use of their monopoly facilities. 

So we have a record already dealing with issues very similar to 
these. But I think that the kinds of guidelines that you are talking 
about, the ones that I mentioned among others, are very, very 
useful and I think good policy. And we welcome your direction. 

We do not in any way believe that we are anything other than a 
creature of Congress. 

The Chairman. If other agencies such as the Commerce Depart- 
ment were given roles to play with respect to say international 
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competition, do jrou think that their role should be one of just 
advice or should it be a role of being able to participate in the deci- 
sionmaking? 

Mr. Fowler. That would be a matter for you all to consider. Mr. 
Chairman. I think that at the least it should be a requirement that 
we would have to consult and seek their expert opinion on the 
issues that you specify. 

The Chairman. Would that be a scrap paper manufacturing op- 
eration? 

Mr. Fowler. Again, I think that that is unfair, for the reasons 
that I indicated a minute ago. The Missouri Broadcasters again I 
tiiink probably would be my exhibit on that. 

But no, it would not be a scrap paper exercise by any stretch of 
the imagination. And ageun, I think that we would scnnetimes 
mfike some people unhappy who come to you, as Congressman 
Tauke indicated and Senator Pressler, when we are dealing with 
issues involving potential competitors, and they are very, very un- 
happy. 

I do approach the question of these bans that are now in place, 
and I find them as a genereil matter to be things that need to be 
examined, and I have said that. Now, if that is a predisposition, as 
some would characterize that, there is a predisposition, yes, to 
want to look at flat bans to permitting companies to enter markets. 

But the terms and conditions upon which that entry occurs and 
the timing are questions that, we have not made any judgments on 
and have no record on. 

The Chairman. Let me just give you a hypothetical. Let us sup- 
pose that there is a piece of equipment that is widely used and that 
IS manufactured by a Western Electric, and it is manufactured ex- 
clusively in the United States. And let us supposed that a Bell op- 
erating company were to come to the FCC ana say: Look, we want 
to get into the business of manufacturing this. 

And you say: Well, where do you want to do it? And they Bay. 
Well, we've got a plant all ready to go. We know exactly where it 
is; it is in Taiwan, and we believe that they can make just the right 
kmd of equipment. You ask the USTR or the Commerce Depart- 
ment or somebodjv^ What is the trade implication? 

And they say: This is devEisteting; this is a very key thing for us 
and it is a mEuor aspect of American technolt^y, and it is really 
threatened. So our advice would be to not go forwEu^. 

Do you have any sense of how you would handle that kind of 
problem? 

Mr. Fowler. I do not have any sense of that, because I would 
want, Chairman, to develop a full record on that question, that is, I 
would want to know what other agencies say on that issue, if it has 
an impact on them, and to consider the public interest consider- 
ations that go along with that. 

The CHAntMAN. Let us suppose that it is a typical trade-type 
miestion. That is, it is clear that the manufacturii^ wiU occur 
£ut>road, that there will be a cost saving in it, and that is the nature 
of the evidence; and that it is clefir evidence, not equivocal. 

Mr. Fowler. I would not want to judge that until I had a full 
record. I am not trying to duck the question, but these are the very 
kinds of issues that are complex. Nevertheless, Senator, your sug- 
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be made under is something that I would support, and in that way 
the Congress, through these broad guidelines, could achieve the 
dcKree of control that I believe you desire the Congress have. 

The Chairbian. Right. But if the idea is not for us to microman- 
age the process or make specific decisions in advance, but simply 
set out some criteria or some standards, obviously this is going to 
provide a lot of room for interpretation by the FCC. 

And if the interpretation is fdways going to be, well, that is very 
interesting, we can weigh international competitiveness, but the 
basic need is to meike sure that the Bell operating companies can 
do whatever they want or manufacture equipment and there are 
some lower costs that are made possible as a result of that, I mean, 
if that is going to be the predisposition of the FCC, emy criteria 
other than extremely specific, enforceable criteria are going to be 
worthless. 

In other words, if you cannot go to court and get an order 
against the FCC on a non-discretionary matter, if there is any dis- 
cretion left, then no matter how we m^ht put hortatory language 
in the statute you are going to be free. And I think that that is the 
concern that is being expressed here. 

Mr. Fowler. Senator, I think this: I think you have severed 
choices. One is that you can abolish the FCC luid have a sUifF in 
the Congress do this exclusively. In other words, take the jurisdic- 
tion away irom the FCC. No one, I believe, thinks that that is a 
feasible option. 

Another is to micromanage through statutory means what the 
Commission should do on each issue, which sounds a lot similar to 
the first option and I do not think that is feasible, either. But it is 
possible. 

Another option is to provide us with broad guidelines and see 
what the Commission does subject to Congressioned oversight and 
subject to court enforcement concerning specific decisions we meike. 

Now, none of those from your standpoint, I would gather, based 
on what you have said this morning, are very palatable options. 

The Chairman. I favor the third, just philosophically. I would 
like to get back into the letter-writing business. I think the reason 
why tim is such a quandary for members of the Congress is that 
we are wondering what the relationship is between Uie FCC and 
the Congress, and we are wondering, if we do just provide general 
guidelines, unless it is very specific and no discretion is left with 
the FCC, what is going to be left. 

Mr. FowuE. Mr. ChEiirman, I think we have been very respon- 
sive. And I would also point out, with all due respect, that I was, 
after all, appointed by President Reagan, and the President has a 
certain way of looking at the world eis well, emd I have to also 
honor that philosophy. 

So there is always room and possibilities for disagreements. The 
question is, how do we work them out. That does not mean we 
always can work them out, but I would just observe that 3n>u have 
the ultimate power to order the Commission to do what you think 
we should do if we are doing that which you think we should not 
be doing. 
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The Chairman. Mr. GinBbui^, Mr. Sikes, do you have any com- 
ments on this monolc^ue that turned into a dialogue? Would jrou 
like to get into the fray? 

Mr. GiNSBURG. Well, Senator, in response to your initial question 
about whether the appropriate Congressional role here is one of 
legislating in detail in advance or spelling out a process, 1 think it 
is reasonably clear that the drawbacks to legislating in dettiil in ad- 
vance are very significant. 

But it is important, I think, to try, in giving Hie kind of ^dance 
that you and the Chairman have been discussing, to do so in a w^ 
that does not inadvertently spill over into pr»cribii^ particular 
outcomes or even particular procedures unless they are demonstra- 
tably necessary. 

I would contrast, among the possible amendments that you have 
raised, on the one hand, the proposal for consultation with execu- 
tive branch agencies on matters within their relevant expertise 
and, on the other hand, a prescription that a particuleir type of au- 
diting requirement be imposed on the Bell operating companies 
and their holding companies in anticipation that there will be need 
for that kind of potentially very cumbersome and costW procedure 
beyond the Uniform System of Accounts that the FCC is alreac^ 
imposing. 

I think an attentiveness to avoiding unnecessary prescription 
and giving the kind of guidance you have been discussing would be 
sufficient here to assure the appropriate role for Congress. 

Let me just add, as someone who shares your perspective in the 
sense of coming to this topic with ambitions for policy outcomes 
and aspirations which are never completely achieved, I think all of 
us in these positions are much more acutely aware of the attempts 
that do not succeed than of those that do. 

I think this committee and its counterpart in the House have 
been extraordinarily successful in the oversight process with re- 
spect to the FCC over the last decades. These committees have pro- 
vided the textbook example of the way in which Congressional 
oversight has worked, through hearings, throu^ informal action, 
as weU as through discussion of l^islative propOiBli. 

The Chairman. Mr. Sikes? 

Mr. Sikes. Well, I have been at this job for five months, and 
there is one thing that is crystal-clear to me and that is that this is 
an extraordinarily fluid environment. Competition factors, factors 
of technology, factors that occur offshore over which we have no 
control, make this an extraordinarily dynamic field of enterprise. I 
think that for philosophicfil reasons, which I would agree with you 
on, that general oversight or general criteria or general standuds 
are far superior to a specific detailed sort of prescriptions. 

You know, beyond that genersil philosophical agreement, I think 
this is the sort of dynamic environment within which that sort of 
detailed legislative directives would abort and have grave, grave 
consequences. 

The Chairbian. Senator Gorton. 

Senator Gorton. Mr. Chairman, there is for all practical pur- 
poses nothing I can add to your comments, with which I have a 
itraiig degree of agreement. Your suggestions really do go in the 



oy Google 



Ill 

direction of the fourth d my outlines of posaible courses of action 
before the committee. 

I also agree with you that — I think I heard you say — that it may 
be in some of these areas that we are going to have to deal with 
matters of substance, as well as matters of procedure, if we wish 
the policies we deem correct to be followed by the Communications 
Commission. 

I would only say that your suggestions and others' su^estions of 
this sort in my view require not two weeks, but six to twelve 
months, of serious consideration. 

The Chaibman. Senator Ebcon. 

Senator ExoN. Mr. Chairman, thank you very much. 

My first question would be to you, Mr. Sikes. I notice in your tes- 
timony you say: "We believe prompt enactment of this proposed 
legislation is essential." What do you mean by "prompt enact- 
ment"? 

You do not anticipate that action is going to be taken on this 
proposition for the rest of this calendar vear, do you? 

Mr. SncES. I would simply share the nope that Senator Dole ex- 

Jressed at the outset of the hearing when he expressed just that 
ope, that the action could be completed in this Congress. 

Senator BxoN. I am not the Msgority Leader and obviously the 
MEgority Leader has much more do to with this than one individ- 
ual Senator from Nebraska. But I find no one, with ^e possible ex- 
ception of the Majority Leader, who believes that there is any 
chance whatsoever that a bill could not only pass the Senate, but 
pass the House of Representatives, during the extreme time con- 
straints that we have. 

Now, tmlesB we want to give up that recess period between Octo> 
her 3rd and the November elections, which I suspect, if history is 
any indicator at all, that that is not likely to happen. So I think it 
is wise if we put this in the proper context, at least as far as this 
Senator is concerned. 

And I would feel that, while this hearing is very important be- 
cause it sets the stage for something that has to be addressed, I do 
not believe that there is any chance of prompt enactment of this 
l^islation, essential or otherwise, in 1986. 

Chairman Fowler, I would like to turn to you, and I want to com- 
pliment you for packing the heeuing room today. This is the largest 
crowd that 1 have seen in the heanng room since our famed or ill- 
famed hearing or video rock music. So you have exceeded or ex- 
celled even Twisted Sister, and I compliment you for your notorie- 
ty. 

Let me ask a serious question. There are concerns of those of us 
that represent especitilly rural America, including many members 
of this committee and I suspect the two other Senators currently 

S resent included in that group, that we basiceilly feel that, while 
er^ulation by and lai^e luis been described as successful in the 
airline industry emd in uie telecommunications industry, there is a 
general concern rural America's interests have not been served, 
cert^nly with the airline deregulation. 

And we have grave concerns about what that might do likewise 
in the telecommunications industry. Basically, what I am harping 
on once again is that one telephone in that one house in that one 
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rural area of Nebraska, and other sections of ihe country have 
similar situations. 

If this bill that the majority leader has advanced were to become 
law, that would certainly place new responsibilities in the hands of 
your Commission. And there are, frankly, some of us that feel — I 
do not want to be critical, but there Eire some of us who feel that 
the Commission has been less than Interested in — maybe that is an 
unfortunate choice of words, but I will still say it — less than totally 
interested in what this type of l^islation might do as interpreted 
by you and the Commission as it presently exists. 

Can you allay my fears in that area and tell me whether or not 
you think they are justified? And if there is a concern, how do you 
feel that might be addressed by the Commission? 

Mr. FowiXR. I have heard that concern before, Senator, and I 
would respond this way. 

First of all, you touched on the rural point. Unlike some of the 
deregulatory initiatives in other sectors of the economy, one thing 
that the Commission did early on was to establish a universal serv- 
ice fund where so much per minute is taken and charged to long 
distance rates and put into this kitty, which amounts to about $500 
million, half a billion dollars. That is then taken and taifceted to 
rural high cost telephone companies precisely to keep local rates 
down. 

Now, that is something that we did at the Conunission and that I 
supported. The Congress was concerned about rural users and their 
rates, euid it is an example of being sensitive to rural needs and to 
Congressional concerns. 

That program, by the way, Senator, has worked very, very well. I 
know you have a great concern because much of your state, in fact, 
a great deal of your state, is nirzLl. That fund is designed to specifi- 
cally hold down local telephone rates, and it has worked and 
worked very, very well. We will continue that prc^am. It is a 
really good program. 

Now, as I indicated earlier, any concerns that members of Con- 
gress have about how well the Commission would follow its desires 
and wishes in implementing S. 2565 and in looking at the issues 
that implicitly would be presented to us, should the Dole bill with 
possible amendments be passed, I would suggest that the guide- 
lines, among which there are several that Senator DanforUi has 
proposed, that would give us standards for decisionmaking on these 
issues would be a very good way to start. That would give you some 
assuremce that the Commission would be moving in a way that the 
Congress desired. 

I think that that is the way you can solve that problem. 

Senator BxoN. Thank you. Thank you, members of the panel, 
and thank you, Mr. Chairman. 

The Chairman. Gentlemen, thank you very much for your testi- 
mony. 

(Whereupon, at 11:37 a.m. the meeting was adjourned.) 
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FEDERAL TELECOMMUNICATIONS POLICY ACT 
OF 1986 



TUESDAY, SEPTEMBER 16, 1986 

U.S. Senate, 
Committee on Commerce, Science, and Transportation, 

Washington, DC. 

The committee met, pursuant to notice, at 9:33 a.m. in Room SD- 
263, Dirksen Senate Oitice Building, Hon. John C. Danforth [Chair- 
man of the Committee] presiding. 

The Chairman. This is the second day of heariiws on S. 2565, tiie 
Federal Telecommunications Policy Act of 1986. We have four 
panels today. 

The first panel is Edward C. Schmults, Senior Vice President, 
GTE Corporation; and Charles Marshall, Vice Chairman of AT&T. 

Gentlemen, if you would step forward. 

Senator Ford. You thought you were alone. 

The Chairman. I am delighted to announce that Senator Ford 
has a statement. 

OPENING STATEMENT BY SENATOR FORD 

Senator Ford. The Committee is so crowded this morning, Mr. 
Chairman, you thought you were alone. I am very pleased to see 
the great interest that is displayed in this legislation, and I appre- 
ciate the opportunity to make a comment. 

I am sorry that I was unable to attend the last hearing on this 
subject but, as usual, we have conflicting sessions and we had a 
markup in the Ener^ Committee when I could not be here. 

I understand I misled some interesting questions by the Chair- 
man, and since I do share some of his concerns with the r^ulatoiy 
actions in the telecommunications airea 1 am sorry I was not here, 
Mr. Chairman, to listen to your interrelation. 

I want to compliment the Chairman for calling these hearings. 
Although there is little time left in this Congress, I do believe that 
the Congress looking at this issue is a very positive step. It seems 
that Congress has not reacted to matters in the telecommunica- 
tions arena and has sit back and let other branches of the govern- 
ment develop policy when it, in my opinion, is the responsibility of 
Congress to develop the policy and the other bretnches to carry out 
that policy. 

I think it is time that Congress completely reviewed telecom- 
munications and makes a policy statement which will guide the 
rapidly developing telecommunications industry through the next 
decade. It is obvious, Mr. Chairman, that there are many players in 
(118) 
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this area, but it is the responsibility of the Congress to assure all 
citizens that they will receive the benefits of the new technology at 
the lowest possible price. 

My observation, Mr. Chairman, ie that most of those in the biisi> 
ness today that are in competition for the m^or business are for 
large corporations or for Isu^e dollar volumes. It bothers me some, 
and it is worrisome that those residential users may be left out in 
the Bcrfunble for the m^or int^ral part of the business. 

I think we ought to at least take the opportunity to look at what 
the various "Baby Bell's" now as they are called in other areas 
have Ein opportunity to be involved in the direction of the next 
decade of the telecommunications arena. 

So, Mr. Chairman, I look forward to the hearings today. I look 
forward to the statements, and I appreciate the opportunity that 
you have given me to say a few words. 

The Chairman. Thank you. Senator Ford. 

Mr. Schmults. 

STATEMENTS OF EDWARD C. SCHMULTS, SENIOR VICE PRESI- 
DENT/EXTERNAL AFFAIRS AND GENERAL COl^^SEL, GTE 
CORP.; AND CHARLES MARSHALL. VICE CHAHIMAN OF THE 
BOARD, AT&T 

Mr. SCHHULTs. Thank you, Mr. Chairman. 

I am pleased to be here today to represent GTE Corporation. 
When I say I am pleased to be here, I redly mean it. The last chair 
I sat in about a half hour ago was my dentist's chair, so I am glad 
to be in this chair. I am sure it will be less painful. 

I understfmd my long-form testimony will be printed in the 
record. 

The Chairman. All statements are automatically in the record if 
the witnesses summarize and hopefully within Uie allotted time re- 
quirement, it would be appreciated. 

Mr. Schmults. I will certainly sununarize within the allotted 
time. 

GTE supports S. 2565, the Federal Telecommunications Policy 
Act of 1986, as introduced. We believe that the central goal of Uk 
bill to consolidate for the most part Federal telecommunications 
policymaking in the agency specifically created by Coi^ress for 
that purpose is a wise decision. 

In Glfl's view, the administration of the Consent Decrees has 
reetlly had the unintended effect of transforming a Federal District 
Court and the Department of Justice into a parallel layer of tele- 
communications regulators. 

I think it is fair to say that neither the Department nor the 
court really possesses the resources, the experience, or Uie exper- 
tise found at the FCC. I make this point with the greatest reject 
for the highly professional and diligent work of the Antitrust Divi- 
sion and Judge Greene in administering the Decrees. 

The decisions made under the Consent Decrees, and obviously de- 
cisions to be made, are so fundamental to the future of telecom- 
munications in the United States that GTE believes that the FCC 
is where these decisions ought to be made. In making those deci- 
sions under the Communications Act of 1934, the FCC as we know 
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will be applying a broad public interest standard which ia consider- 
ably broader than the antitrust concerns of the Department of Jus- 
tice and the Federal District Court. 

In that process, the FCC can take into account a wide range of 
national interests, including those of consumers, subscribers, state 
commissions, industry participants, other Federal agencies, as well 
as the Congress itself. 

In my view, a very important point to note is that the peissage of 
S. 2665 would also restore effective congressional oversight of Fed- 
eral telecommunications poUcymfLking. Again I think it is faur to 
say that this Committee resilly has no effective oversight responsi- 
Ulities — or ways of carrying out oversight — over a Federal District 
Court or, for that matter, the Antitrust Division of ihe DepEu*tment 
of Justice. 

So we think it is significant if the FCC is the place where the 
responsibilities under the Consent Decree are lodg^ that this Com- 
mittee and its counterpart in the House can effectively exercise its 
oversight, and of course can change or seek to have the Congress 
change whatever the FCC does if it is not to the liking of Congress. 

In transferring the Consent Decrees we urge that this Committee 
not change the basic freimework of the Decrees as they were negoti- 
ated by the Department of Justice and approved by Judge Greene. 
We also urge that you not restrict the exercise of the FCC's normal 
discretion under the Communications Act. 

So far as changing the basic Decree framework, our GTE Con- 
sent Decree as negotiated reflected the differences between GTE 
and the old Bell System. The restrictions are quite different in 
each decree. As I said, they were negotiated by the Department of 
Justice Euid they were approved by Judge Greene, and it is very im- 
portant to us as a company that tiie basic framework of our Decree 
not be changed. 

I think the proponents of amendments that would restrict the 
FCC's normal discretion under the Communications Act are really 
prejudging what the Commission will do in the future if it obtains 
responsibility for administering the Consent Decrees. In our view, 
any legislatively imposed restrictions could well be outdated in as 
litUe as six months from now. I think one thing is clear, and that 
is the rapid change which characterizes the competitive environ- 
ment and the pace of technology which in turn really make it im- 
portant that government responses be flexible and tailored to then- 
current conditions. 

That really is the genius of the eidministrative process. That is 
why Congress created administrative agencies. So we are concerned 
that any legislatively imposed restrictions might prove to be un- 
workable and would require this Committee to revisit the problems 
time and time again. 

So we urge this Committee, Mr. Chairman, to report out S. 2565 
in essentially its current form. Thank you very mudi. 

^The statement follows:] 
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Statkmbnt of Edwakd C. ScHum.n, Seniok Vici Prbidknt, Bztesnai. Affaub 
AND General Counbei^ GTE Corp. 

Mr. Chairman and members of the Committee, thank you for allowing GTE Cor- 
poration to partidpat« in this timely and important hearing on S. 2665, Uie "Fedei^ 
al Telacommunications Policy Act of 1986." 

GTE owns 15 domestic telephone operating companies which operate in 31 otatM. 
In addition, GTE companies provide many unregulated or lightly regulated tdeoMB- 
munications services, such as cellular nuriiile. GTE also develops, manu&ctum, and 
markets telecommunications ■ystema and equipment, as well as Sylvania li^tity 

rMlucta and precision materialB. Through a jtnnt venture called U.S. Sprint, which 
equally owned with United Telecommunications, GTE has an interest in the long 
distance business provided by what was GTE Sprint and U.S. Telecom, and a packet 
switching business provided by what was GTE Telenet and U.S. Teleccnn Data GoiB- 
munications. GTE emplc^ over 130,000 persons in the United States, and about 
40,000 abroad. 

GTE supports S, 2565 and its goal of transferring administration of the matten 
covered by the Bell and GTE Consent Decrees to the Federal Communications Ctnn- 

We believe that federal responsibiliW for national telecommunicationa polk? has 
become too fragmented since the Bell System divestiture, and that it should be cen- 
tralized in the FCC. The FCC has the mandate, expertise, and resources for the task, 
provides a forum for broad public comment, end is subject to continuing Coiigree- 
sional oversight. Moreover, as the telecommunications industry moves toward tai- 
ther deregulation and competition, having federal policymaking, for the most part, 
in one expert agency should facilitate a more orderly transition towards these oeair- 
able goals. 

It was necessary in settling the antitrust charges for the Consent Decrees to be 
n^otiatad by the Justice Department, and entered by the federal district court 
under the Tuoney Act requirements. Nevertheless, repeated requests under the Bell 
Decree for waivers and the Decree interpretation process have transformed the 
court and the Department into a parallet layer of telecommusications r^ulaton. 
Neither poeeessee the resources, experience or expertise found at the FCC. I make 
this point with the greatest respect for the highly professional and diligent woik of 
the Antitrust Division and Judge Greene in administering the Consent Decrees. 

The complexity and national importance of administering these Consent Decrees 
cannot be compared to the ordinary consent decrees between the government and 
private parties settling antitrust charges. The administration of these Decrees will 
continue to have a significant and pervaaive effect on the telecommunications sector 
of our economy. Indeed, they already have had a pervasive effect on every telephone 
user in the country. 

It is because the decisions made under the Consent Decrees are so fundamental to 
the future of telecommunications in the United States that GTE believes that they 
should he made i^ the FCC— the expert agency created by Congress to oversee tele- 
communications. In applying the public interest standard in the Communications 
Act of 1934, which is broader than the antitrust concerns of the Justice Department 
and the court, the FCC can consider and weigh a wide range of interests, including 
tiioee of consumers, subscribers, state commissions, industry participants, and other 
federal agendee — not to mention Congress itself 

Prom GTB'b standpoint, S. 2565 as introduced preservee the signiiicant diffisiencee 
incorporated in the GTE and Bell Consent Decrees between GTE and its telephone 
operating companies (Class n Companies) and the regional Bell and Bell operating 
companies (Class I Companies). These significant differences were recognized by the 
Justice Department in negotiating the GTE Decree and were accepted 1^ Judge 
Greene when he approved it, in each case after extensive review. 

The event which gave rise to GTE's Consent Decree was our company's prtmcMd 
acquisition of a long distance carrier— Sprint— from Southern Pacific in 1988. In 
July 1986, as I have noted, Sprint became a part of the U.S. Sprint joint venture 
partnership equally owned by GTE and United. 

The Justice Department was prepared to challenge GTE's 1983 aoquisilicm nnlesi 
GTE agreed to maintain a separation between its telephone companies and the long 
distance business to be acquired. This separation requirement was designed to pro- 
vent croes-Bubeidization and discrimination. As part of that Decree, GTE s telephone 
companies also agreed to provide equal access to all long distance carriers, and not 
to provide interexchange services in the United States. 
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Prim* to tius acqiiiflition, GTE had not been in the long distance telephone busi- 
DMt ezc^ aa part of its local company and satellite participation in Uie national 
public switched telephone network. 

All of this wan in marked contrast to the Bell System which included local tele- 
phone companiM owned and controlled by AT&T as the dominont nationwide (and 
worldwide) long distance carrier. In the AT&T antitrust case, the Justice Deport- 
meoA after a long trial, accepted nothing short of divestiture—that is, the splitup of 
the kns distance business from the local Bell companies — and the impoaiUon of a 
nundwr of significBnt restraints on the local Bell companies, 

^loas Bell companies and their parent r^onal holding companies are permitted 
under the Bell Consent Decree to provide only exchange, exchange access and r^u- 
latfld monopoly servicea, telephone directories, and customer premises equipment 
which they cannot manufacture. Also, they are prohibited from providing interex- 
change and information services. 

By contrast, under its Consent Decree GTB's telephone companies can provide 
any service anywhere, so long as (a) it is not an interexchange service, and (b) if it is 
an information service, it is provided by separate entities and consistent with other 
Decree separation conditions. Thus, our telephone companies have no "line of busi- 
ness" restrictions as do the Bell companies. GTE's non-telephone company compo- 
nents may provide interexchange or any other service or product. 

As I have indicated, GTE's Consent Decree restrictions, as agreed to by the De- 
partment of Justice and as approved by Judge Greene, reflect the significant histori- 
cal buaineas differences between GTE and IJie old Bell System. The principal differ- 
enoaswere: 

1. IHfftmuxa in aue between AT&T prior to divestiture and GTE.— AT&T domi- 
nated every aspect of the telecommunications industry, and also provided local tele- 
phone service to over eighty percent of the nation's telephones. By contrast, GTE's 
telephone companies provide service to only about eight percent of the nation's tele- 

2. Local exchange concentration. — The Bell companies were dominant almost ev- 
erywhere. GTE's telephone companies are relatively thinly dispersed over 31 states 
aarving roughly half as many telephones per aquare mile as the Bell companies do. 
Also, Um Bell companies serve the vast majority of high-density, heavily populated 
metropolitan areas while GTE's telephone companies serve primarily Uie nation's 
rural and suburban ai«aa; and 

3. Hitlory ofBeU Syttem Integration.— AT&T, when vertically integrated for more 
than a century, served every Bell company area. Sprint had no such prior relation- 
ship with GTE's telephone companies. (As indicated earlier, with the creation of the 
U.S. Sprint joint venture between GTE and United, GTE's interest in Sprint's suc- 
cessor is a fifty percent partnership interest.) 

I have briefly described the reasons for the significant differences between the 
BeU and GTE Consent Decrees because this background is essential in considning 
the structure of S. 2565. I cannot emphasize strongly enough how important it is to 
GTE that S. 2565 continue to preserve these differences. Transferring reeponsibili^ 
for proapectively administering the subject matter of our Consent Decree is in the 
public interest. Rewriting the naslc terms of the Decree hammered out more than 
two yaar* ago in negotiations with the Elxecutive Branch and approved by the Judi- 
cial Branch is quite another matter and, in GTE's view, not justifiable. Thus, we 
urge the Committee not to amend S. 2565 in any way which would change the 
Decree framework. 

Turning now to the question of whether S. 2565 should be amended to provide 
more direction to the FCC, GTE's recommendation to this Committee is "no." In 
oooridering this question, we believe it is important to note that one of the most 
rignUtcant benefits of the transfer of Decree subject matter administration to the 
fCC is the restoration ctf Congresstonat ovenight over telecommunications policy 
matters. In the currently fra^nented telecommunications policymaking environ- 
ment, afftetive Congressional oversight has been frustrated because this Committee 
and its counterpart in the House nave no oversight reeponsibility for the federal 
courts or the Antitrust Division of the Justice Department 

You have heard and will hear some criticism of a pure subject matter tranafbr 
which is what GTE is recommending. Amendments have been discusaad which 
would restrict the FCC's administrative discretion and would impose additional re- 
ttrictions on the BeU companies. Mr. Chairman, you have addressed the concerns of 
those advancing these amendments by asking the witnesses to comment on certain 
propoaob. It seems to GTE that the proponents of such amendments may be pre- 
Judgbag or even juat guessing what the FCC will do in administering the Consent 
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Decrees. We see no reason to engage in such prqudging or jpimnliic There will be 
time enough for Congreae to act if it does not like what the rcC does. 

As we all know, the telecommunications industry, the technology on which it is 
based, and the national environment in which its participants operate are rairidly 
changing. Thus, any restrictive legislative rules for the FCC adopted by the Con- 
gress today may well be outdated even six months from now. The probable reault 
would be that this Committee would be compelled to regularly revisit the l^isla- 
tively imposed restrictions. We believe that any new standards or requirements at 
this time limiting the exercise of FCC expertise would diminish or defeat Ute advan- 
tages of a flexible and responsive administrative process. 

As stated before, Congress and this Committee can more than adequatehr monitor 
developments in telecommunications policymaking through the restoration tA tbs 
oversight role which would be achieved Ira the enactment d' S. 2665. 

For these reasons, we do not believe that any amendment to S. 2565 is desirable 
or necessary. 

To conclude overall, GTE fully supports the I^islative proposal, embodied in S. 
2665, to transfer administration of the subject matter of the Bell and GTE Consent 
Decnees to the FCC, without any substantive changes in such Decrees and without 



[The following information was subsequently received for the 
record:] 

GTE Corp. 
Stamford, CT. September SS. 1986. 
Hon. John C. Danforth, 

Chairman, Committee on Commerce, Science and Transportation, U.S. Senate, Hart 
Senate Offux Building, Washington, DC 

Deab Skmator Danforth: This letter contains GTE's response to the two ques- 
tions posed to it following my testimony before the Commerce Committee last week. 
It also contains a suggested technical change to ensure that S. 2565 is fully consist- 
ent with the GTE Decree negotiated with the Justice Department and approved by 
Judge Greene, 

The first question asks whether the differences between the ATftT and GTE De- 
crees are justified. As I indicated in my testimony, they are. 

As I pointed out on pages three to six of my t^timony in more detail, the difhr- 
ences in the restrictions reflect the significant historical business differences be- 
tween GTE and the integrated Bell System. AT&T dominated every aspect of the 
telecommunications industry while, by contrast, GTE's telephone comiHuiiee provide 
service to onl^ about eight percent of the nation's telephones. In ad£tion, uie Bell 
companies evidence a much greater concentration of lo^ exchange service than the 
GTE companies. 

Also, AT&T was vertically integrated for over a centu ry a nd served every Bell 
territory. Sprint had no such prior relationship with tjte GTE telephone companies. 

With regard to this question, we beUeve it is significant that these diGFerencM 
were recognized by the Justice Department in negotiating the GTE Decree and were 
accepted by Judge Greene when he approved it, in each case after extensive review. 

You have also asked whether GTE would support S. 2565 if it were amended to 
add safeguards for competition and ratepayers, and whether GTE could support 
amendments along the lines of your propoeale. 

If competition and ratepayer safeguards were in the form of general directions to 
the FCC to take these factors into account, GTE could continue to support the bill. 
However, if amendments were added to S, 2565 which would materially restrict FOC 
discretion in administering the Decrees GTE would have to reconsider its poBition, 

One additional matter is that in our review of S, 2565, we have discovered one 
significant area in which the bill would change the GTE Decree, We are sure this 
was inadvertent and request that it be amended. Attached is an identlficatloii ctf 
that area, and su^ested technical changes which would correct it. 

As the Commerce Committee continues its deliberations on these important mat- 
ten, GTE stands ready to respond to any further questions and to asaiat in any 
other way it can. Thank you for the opportunity to participate in this process. 
Very truly yours, 

Edwau) C. Schmultb, 
Vice Praiident and General ComueL 
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The Chairuan. Thank you very much, Mr. SchmultB. 

Mr. Marshall. 

Mr. Mabshall. Thank you, Mr. Chairman. 

Mr. Chairman and Members of the Committee, my name is 
Charles Marshall. I am Vice Chairman of the Board of AT&T. I ap- 
preciate very much this Committee's invitation to appear today 
during your consideration of Senate Bill 2565, the various proposed 
amendments, and the related issues and questions. 

While I have filed a more complete statement with the Commit- 
tee, Mr. Chairman, I ceui give you the gist of our position very 
Iwiefly. 

Because while the issues addressed by S. 2565 and the questions 
you have raised. Senator Danforth, are very complex, our views 
can be put very simply: Congressional consideration of this propos- 
al at this time is premature. At this time, no one has the benefit of 
facts being developed in two studies that will be crucial to any in- 
formed consideration of the critical issues, and more facts wilt be 
available in January of 1987 in just two-and-a-half months. 

One study is being conducted by the Justice Department. A 
second is being conducted under the auspices of the National Tele- 
communications Information Administration. Both of these studies 
are gathering facts on the industry, and they examine the api>ro- 
priateness for continuing any or all of the business restrictions im- 
posed by the Consent Decree. 

We a^ expect the Department of Justice to make a recommen- 
dation to the court which may well result in changes to the Decree 
itself. As we understand it, the principal significance of the pro- 
posed l^islation will be that the FCC not tae courts would have 
the authority to relieve the divested telephone companies of the 
line-of-business restrictions imposed by the Decree. 

The bill would also change the standard of review from an anti- 
trust to a regulatory standard. As this Committee knows, the cen- 
tral premise of the Decree and the rationale for these restrictions 
was the fact that the local telephone exchanges were monopolies. 
Everyone recognized, including the court, that at some point 
changes in technology or changes in the structure of the markets 
place could mean an end to the local monopoly and thus eliminate 
the need for the restrictions on interexchange services, information 
services, equipment manufacturing, or the current waiver process. 

We believe it is critical as a threshold for consideration of these 
issues to know what the characteristics of the local exchange are 
today. Does the monopoly persist, or have conditions changed? The 
Department of Justice study is examining that. Moreover, the 
NTIA study will aM other dunensions to our knowledge, including 
the impact of the restrictions on international trade, employment 
in the industry, and other related subjects. 

In short, in four months' time the court, as well as the Congress, 
will have the report of Justice. It will have access to the NTIA ma- 
terial, and will consider what modifications make sense given the 
changes and the experience since 1/1/84. 

Okir position is based on common sense. Common sense prompts 
these questions: Why move now before the facts are in? Why start 
tampering now with something that was nearly a decade in the 
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making, find ia only two-and-a-half years old, particular^ since we 
will soon have a factual assessment of the implications? 

Why move now when it appears that the public is b^inning to 
recover from the wrenching changes it experienced, when it is be- 
ginning to see local rates stabilize and long-distance rates drop, 
when the telephone companies sae flourishing and competition in 
key ptirts of this industry is yielding benefits to the consumers? 

To start churning things up again without evidence that changes 
are or are not warranted, and when such evidence is in near pros- 
pect, creates in our view unnecessary uncertainties once again for 
the public, to say nothing for this industry. 

Consideration of this proposal, 1 would respectfully submit, is one 
issue that would benefit by a little restraint, a little time-taking. 
The Congress will certainly have better information available to it, 
and then the issue can be given the deliberate and iiill consider- 
ation that it surely deserves. 

Thank you, Mr. ChfiirmEin, and Members of this Committee. I 
will be happy to answer any questions. 

[The statement follows:] 

Statbhbnt op Chablxs Mabbhall on Behalf or AT&T 

Mr. Chairman and Memben of the Cominittee: my name is Charles HarshalL I 
am Vice Chairman of the Board of AT&T. We greatiy appreciate the Committee'a 
invitation to appear today to diacufM S. 2565 and the wide range of pnqxwed amCHid- 
ments and other iseuea that Chairman Danforth hae raised. 

S. 2565 is intended to transfer the authority to administer, enforce, and modify 
the AT&T and GTE Antitrust Consent Decrees from the federal courts to the FCC. 
Its principal significance would be that the FCC, not the courts, would have the t€- 
fective authority to relieve the divested Bell Operating Companies ("BOCb") of all or 
some of the injunctive requirements that the AT&T Decree ("the Decree") impoeea 
on those comranies. 

Chairman Danforth's proposals and questions address a number of competitive, 
ratepayer, industry structure, trade, antitrust, technological and labor issues. This 
list of issues includes the very questions that the FCC, tiie Justice Department, the 
Congress and Other agencies grappled with for the decade that preceded the entry of 
the Decree — without any resolution — and represents the very quagmire that the 
Decree sought to end. 

AT&T believes that the commitment of public and private resources necessaiy fbr 
Congressional consideration of these highly complex issues at this time is premature 
and inappropriate. The overriding fact is that the Justice Department and the Na- 
tional Telecommunications and Information Administration (NTIA) are now cm- 
ducting extensive factual investigations into whether conditions have changed over 
the three years since divestiture so that any or all of the restrictions should be va- 
cated or modified. These factual investigations encompass many of the same ques- 
tions that have been raised before this Coniinittee. These uncompleted factual stud- 
ies also will form the basis for a recommendation that the Justice Department wiQ 
file with the Court this January and will lead to a decision early next year on 
whether and how to modify the substantive requirements of the Decree. 

Until the factual review by the Executive branch is completed, until the DOJ 
makes its recommendations Imown, and until the Court has Uie opportunity to act, 
there is no basis for lE^islative consideration of these issues. What record there is aa 
these isBuee in this Congress is long on questions and short on answers. Rushing to 
judgment now would serve no purpose other than, again, to disrupt a telecommuni- 
cations industry that, above all else, needs a period of relative stability. 

My testimony will (1) explain the antitrust and r^ulatory background for the 
Decree and its line of business restrictions; (2} describe the postdivestiture adminis- 
tration of the Decree and (3) discuss the pending proceedings to reassess the line of 
business restrictions and why any legislative attonpt to change the Decree now is 
premature and likely harmful. 
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I. ANTITKUn BACKOBOUND OF THS UNB OF BUStNUS RBRBICTIONB 

ATftTs divestiture of the BOCe on January 1, 19S4, and the line of businesa re- 
Btrictions on them, are both essential features of an antitrust remedy that sought to 
put an end to decades of incessant antitrust and r^ulat^iry controveraies. Indeed, 
the divestiture and the restrictions are merely different sides of a single coin. Each 
Btems from a fact that has now been recognized by Jud^ rangiiig from Judges 
Buckley, to Scalia, and Mikva on the D.C. Circuit, to District Judge Hvold Gireene, 
to the United States Supreme Court the BOCs' local exchange fanlitiea are natural 
monopoUea or "bottlenecks," and it createa profound competitive controversies— and 
intractable ngaiatory disputea— if a single firm both owns these monopol:^ facilities 
throu^iout a wide r^ion and participates in the closely related competitive busi- 
neMWB that depend on "acceas" to them. 

Prior to 1984, the Bell System had been in precisely this position. Through the 
BO(X the Bell System owned the local telephone exchangee, whic^ everyone recog- 
nised were natural monopolies that competitors could not duplicate. Through ATfirT 
and Western Electric, the Bell System also participated in three competitive biisi- 
neaaee which depended on access to the BOCs' local "bottlenecks" or informatitm 
coatroUed by them. The Bell System provided interexchange (long distance) tele- 
phone Bervicee. which require use of BOC local exchange facilities to origiiiata and 



municationB equipment manufacturing, which requires access to information about 
the evolving technical characteristics at the local exchanges and all^edly permitted 
AT&T an unfair headstart in design and development, created opportunities to 
crosaeubsidize manufacturing costs with ratepayer revenuM, and gave the BOCk in- 
centives to favor their own affiliated manufacturer in making procurement deci- 

This combination of local bottleneck monopolies and the related competitive busi- 
nesses led to constant debate, turmoil, and uncertainty. The allegation was that the 
Bell System would "leverage" its exchange monopoliee to prevent or impair com^ 
tition in "access dependenr' or related markets by (1) discriminating in the pncing 
of local bottleneck lacilitiee to favor Bell companies, (2) discriminating against com- 
petitors in the complex process of providing the local access facilities (or informa- 
tion controlled tw them) upon which the competitors absolutely depend, or (3) with- 
holding critical design information and purchasing a manufacturing affiliate's prod- 
ucts at inflated prices, despite the presence of better or cheaper products manufac- 
tured by others (so that iiulated prices could be passed on to regulated ratepayers). 
Theee tulegations led to numerous regulatory and antitrust proceedings. 

First, they produced a variety of complex FCC proceedings. For example, the FCC 
instituted proceedinss to assure that BOC procurement practices were fair (Docket 



19129 [Phase II) and Docket 80-93), to assure that costs were properly allocated be- 
tween ctxnpetittve and monopoly telecommunicationa services (e^.. Docket 18128), to 
assure that monopoly revenues did not croas-subotdise equiixnent manufocturing 
(e.g., 80-748), to assure that technical isformatitm was disdosed in a timely fashion, 
to assure that access to the local exchanges was nondiBCriminatoiy and the rates 
fair (e«.. Docket 73-72), te assure that the Bell System's competitive pricing re- 
sponses were not predatory (e.g., Hi-Lo taiifb, DDS, MPL, 'Mpak), and to assure 
ttiat detariffed telephone equipment competition would be fair (Second (Computer In- 
quiry). These issues, however, were so complex that several of these proceedings 
spaoned decades, without an^ final resolution. Indeed, it was only the entrjr of the 
Decree that allowed the termination of the various procurement dockets. During the 
19708 and early 1980b, Congress, too, enterod this quagmire and ezplorod legiBlative 
requir^nents that were designed te attempt te prevent abuses a the local bottle- 
neck and that, in many instances, were far more burdensome and inefBdent than 
any alternative. See, e,g„ H.R, 5158, 97th Cong. iBt Sess, (1981); S. 898, 97th Cong., 
Ist Sees. (1981). 

Most significantly, the FCC regulation did not and could not aasuage competitora' 
concerns n- prevent antitrust controveraies from mushrooming. Courts have uni- 
formly held that Ctongreas, in the Sherman Act, had intended that the FCC and the 
antitrust courta wouL] both have jurisdiction over telecommunications firms and 

'n "dual regulation" of them. The result was incessant and burdaisi " 



itigation. More than seventy (70) 
t the Bell System in the 1970e a 



., B Bell System in the 1970e alone, each of which claimed that the local 

monopolies had been "leveraged" te harm competitors in long distance, equipment 
manufacturing, or other markets. In addition, the United Stetes filed an antitrust 
action in a 1^4 case that sought to prevoit any possibility of abuses of the local 
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monopoliM in the most direct way poerible: by requiring AT&T to dii«it tha kieal 
ezcbaiige monopolies and. in turn, prohibiting the divested BOCi from reentering 
any competitive busineeeee bo long as the local telephone franchises retained thsir 
natural monopoly characteristics. In its formal relief proposal to the Court) the 
United States had stated: 

"Hie Bell Operating Companies should be divested from the AT&T holding com- 
pany and from each other. Owneiship of the facilities should be separated so that 
the diverted companies own only local exchange facilities and AT&T owns only 
intercity, or toll facilities (and manufacturins). . . "Finally, the Court should mter 
appropriate iitjunctions to forbid (Uie divested) local distribution companies frmn eo- 
tenng potentially or actually competitive lines of business." United Statea v. ATAT, 
No. 74-1698 (D.D.C.), Stipulation Package No. 82 (Nos. 17 & 30). 

AT&T had vigorously denied the all^ations that it had abused its local exchange 
monopolies to obtain competitive benefits in all these cases. It also urged, equalqr 
vehemently, that the integrated Bell System was far more efficient than any altM<- 
native structure. However, it became increasingly apparent that the accuaatkxis at 
abuses were diverting nuyor and ever-increasing resources of the Bell SyMem and 
the entire telecommunications industry. These caaea made it very clear that the 
continuing intc^cration of the Bell System would have meant that the dd>ilitating 
controversies would continue ad innnitum, even if the BeU System wtm the 1974 
government case and no matter how the other pending antitrust ccmtrovermeB wine 
resolved. Further, even though unfounded, the suspicions and charges of abusss of 
local exchange monopolies imposed other serious social costs, creating uncertain^ 
and confusion that retarded the domestic industry's development. 

Against this background, AT&T undertook to restore certainty and stability to the 
industry and to get the Bell Companies out of the antitrust and r^ulabny cmtro- 
versies in what appeared to be the only way poesibte: agreeing to the precise relief 
oropoeal of the United States in the 1^4 government suit under the Sherman Act. 
The Bell System agreed to separate its interezchange and manufocturing busineasss 
from its local monopolies (thereby freeing the competitive businesses from allega- 
tions that the local bottlenecks had been or could be misused) and to divest local 
monopoUes that would be subject to line of business restrictions (thereby aasuring 
that the divestod BOCs, the poetdivestiture AT&T, and the industry would not be 
subject to the some disputes and suspicions that plagued the Bell System). 

AT&T agreed to this structural and injunctive remedy only after it and the Jus- 
tice Department tried, and failed, to n^otiate a detailed "r^ulatory" decree that 
would have established separate subaidiariee within the Bell System and other de- 
S to prevent abuses. The reaUty was that no set of rwulatory i 



could adequately resolve competitors' concerns and prevent d_^ 

natory pricing, provisioning, and procurement by BOC monopolies when they are 
owned in common with competitive long distance and manufacturing businMses. 
Only a structural remedy could end the turmoil. 

After conducting the extensive proceedings required by the Tunney Act, Judge 
Greene found that it was in the public interest to order the divestiture of the local 
exchange operations of the BOCs and imposed four separate line of business restric- 
tions on the divested BOCs. They are prohibited from (1) providing interexchange 
services, (2) providing information services, (3) manufacturing equipment, and (4) en- 
gaging in businesses other than local exchange service, exchange access service, pro- 
vision of customer {>remises equipment, and directory advertisitw. These injunctive 
requirements were imposed as a modification of the earlier 19E6 Decree that bad 
also addressed the combination of monopoly and competitive businesses by barring 
AT&T and the Bell ^stem fVom engaging in any businesses other than common 
carrier communications service and the manufacture of equipment for them. Be- 
cause AT&T would own no local bottlenecks and would participate only in intensely 
competitive businesses, it was relieved of the restrictions of the 1956 Decree, bat 
was subjected to a seven-year prohibition on engaging in "electronic publishing" 
over "its own lines." Consistent with the theory of the case, as explained in more 
detail below, the restrictions on the BOCs were to continue only so long as the 
BO(3s' local exchanges retained their monopoly characteristics. 

n. THB posi^nivisTmTRB uatsmBniATiou or thi oicrbe 

Since the January 1, 1984, divestiture, courts have strictly enforced the core Uds 
of business restrictions on the BOCs' participation in interexchange services and 
manufacturing. They hold that these are essential so long as the BOCs control local 
exchangs bottlenecks. As Judge Greene stated earUer this y«an 
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'I'i'jiie 'bottleneck' BKnu»oliM contintw to exist aa before. These bottlenecks — i.e., 
HvB local companiee with their ownend^p of the local switching eyateme and thus of 
the pathway which the interexchange and information providere mugt use if they 
wish to reach the ultimate conaumera — merely changed hands: instead of being con- 
trolled by the management of AT&T, they are now being controlled in each r^on 
bv the management of a particular Regional Company. However, the ability to ez- 
^^t the botuenecka anticompetitively nai remained precisely the same. It was on 
this basia that the prohibition against the provision of interexchange and informa- 
tion services became a central part of the decree." Opinion, United Stata v. Western 
Electric Co., January 16, 1986, p. 8 (footnotes omitted). 

"The R^ional Companiee are not permitted to manufacture telecommunications 
equipment because the danger of discriminatoiy design is so substantial, and be- 
cause neither the court nor regulatory authorities have any practical ability to rec- 
ognize and police discriniination in technological design until it is too late. The alli- 
ance of exchange service and nianufacturing was an overwhelming concern of the 
Decree. See 552 F. Supp. at 190-91." Opinion, United States v. Weatem Ehetrie Co., 
February 26, 1986, p. 25. 

Indeed, within the last month, the appropriateness of these line of business re- 
stridione cm BOCs' owning local bottlenecks was reaffirmed by the Court of Appeals 
for the District of Columbia Circuit, in a ranel including Jud^ Jamee Buckley, An- 
tonin Scalia, and Abner Mikva. In Judge Buckleys words: 

"We are not troubled by U.S. West's observrntum that the decree's expansive defi- 
nition of a BOC results in broad a^lication of the decree's restrictions to RHOb and 
other companies afiiliatad with BOCs. This result is consistent with the decree's ob- 
jective of sharply limiHng tiie abili^ of businesses with bottleneck control of local 
telephone service to utilize their monopoly advantages to affect competition in ctan- 
petitive marketa." United States v. WeaUm Eleetrie Ot., Noe. 8^.5118, 5168, and 6164 
(D.C. Cir. Aug. 15, 1986). (Slip. Op. p. 12). 

Tlw core purpose of the Decree was described by Judge Buckley as fallows: 

"The [Decree) split the Bell System into two basic parts — the competitive portion 
cf the business, which would provide long distance service, manufacture telecom- 



tiwb 

cations service. The competitive portion was to be retained by AT&T and its West^ 
em Electric and Bell Labs subsidiariee, while the noncompetitive portion was as- 
signed to the RHCs and their BOC subaidiBries. The distinction between the two 
portions of the business was to be presorved by creating 'exchange areas,' generally 
centering on a metropolitan area, within which BOCs would provide 'exchange tele- 
communications services' consisting principally of local telephone service. Id., Slip. 
Op. at 6. 

In the same opinion. Judge Buckley significantiy alleviated the restrictions on the 
BOCs as interpreted by Judge Greene. The Court of Appeals reversed Judge 
Greene's earlier holding that the Decree requires the BOCs to obtain the courTs 
permission before they can provide local exchange services outside their rc^ons. Id., 
at 12-20. By limiting the Decree Court's jurisdiction in that manner, the Court of 
Appeals signifiCBntiy narrowed the administration of the Decree to the antitrust 
bottleneck theory which underlies the decree. It has thus eliminated much of the 
source of controversy and the conem that the Decree Court was exercising author- 
ity beyond the implications of the antitrust laws. 

Most of the remaining post>divestiture controversy over the Decree's administra- 
tion is a result of one lunited aspect of it; the waiver process for the BOCs' line of 
business restrictions. Ironically, this procedure was originally insisted upon by 
Judge Greene in 1982 to ameliorate the effects of one of the four restrictions that 
the Decree impoeee on the BOCs— the fourth "catchall" prohibition on their partici- 
pation in businesses other than local exchange services, directory advertising, and 
the provision of CPE. Judge Greene recognized that this prohibition could be over- 
broail because there are many buanooseo that are so unrelated to local exchange 
service that there could be no "substantial possibility" just a BOC could use its mo- 
nopoly power to impede competition in the market that it sought to enter. 552 F. 
Supp. at 195 n.267. Thus, Judge Greene insisted that a provision be added to the 
Decree permitting a BOC to enter such businesses, upon a proper waiver application 
and showing that there was no "substantial possibility" of impeding competition. 
Section VnnO permitting such waivers was than added to the Dec[«e. 

To date, tiie BOCs have sought over 100 waivers, "nie m^jori^ have been ap- 
proved, including the right to provide foreign telecommunications services and to 
manufiiicture equipment in foreign countries (but not fbr import back into the 
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United States). Other waiver requeHta are pending. The only me diat hai been re- 
jected in its entirety involved a proppaed entry into the interezcbaiwe buaineas. 

AT&T has not opposed a single BOC reouest for waiver of the IburUi "catchall" 
prohibition. To the contrary, shortly after oivestiture, AT&T announced that it will 
not oppose a BOCs effort to diversi^ into businesses ottier than intercocchanze serv- 
icee, information services or the manufacture of telecommunications eqiupmmt 
which lie at the heart of the Decree.* Indeed, since divestiture AT&T has not op- 
posed many BOC waiver requests involving local information services. Beyond that, 
AT&T has had a continuing interest in exploring options that could reduce the bur- 
dens of the waiver process, while not impairing the enforcement of the Decree's 
"core" prohibitions, so long as they are required by the natural monopoly character- 
istics of local exchuiges. 



m. LBCISLATTVE AmVITy SHOULD AWAir THX OUTCOME or PENDING FKOCBKDlNaS 

The executive and judicial branches are now engaged in proceedings to reasses 
each of the Decree's substantive reetrictions and requirements, inclumng the basic 
upon which the core restrictions are premised, namely, that the local exchanges 
retain natural monopoly characteristics and are essentially noncompetitive. 

These pending proceedings are rooted in the Decree iteelf. When the Decree was 
Altered in 1982, both the Justice Department and the Decree Court recoKniBed that 
the central premise of the Decree is that the BOCs' local exchanges are bottlenecks 
and that there may come a time when the local exchangee will lose these bottleneck 
characteristics with respect to interexchange services, information services, or 
equipment manufacturing. The Court recognized that "technoli^cal developments" 
in local exchanges or "changes in the structure of the competitive marketo" could 
have this effect. 662 F. Supp. at 194. If that day comes, the Court recognized that 
the need for the line of business restrictions will disappear and that the restriction 
or restrictions can then be vacated. For these reasons, the Department of Justice 
has undertaken to report to the Court every three years concerning whether this 
central premise of the decree has changed and whether the need for any or all of 
the injunctive requirements has vanish^, 652 F. Supp. at 194. 

The first such report is due in January, 1987, and the triennial review process has 
been under wa^ throughout the past year. In late 1985, the Justice Depulment ap- 
pointed a special consultant, Mr. Peter Huber, to collect data concerning the con- 
tinuing need for all or any of the restrictions imposed by the Decree. The Depart- 
ment and Mr. Huber invited the more than 600 participants in the public interest 
proceedings that preceded ratification of the Deciee to submit comments and data 
relating to the broad policy issues, as well as to the narrower economic and techno- 
logical issues. Beprcsentatives of all segments of the industry have participated in 
the process by making factual presentations, or submitting written comments to Mr. 
Huber, or both. This factual study will be used by the Department of Justice to for- 
mulate its recommendations to the Court concerning the Decree, 

In addition, last Spring, the NTIA instituted its own investigation to address the 
continued appropriateness of the line of business restrictions on the BOCs. The 
NTIA study will consider the impact of the restrictions on international trade, em- 
ployment in the industry and other issues, NTIA has stated that it will complete its 
stud}' this fall, so that it, too, may be presented to the Justice Department in con- 
nection with its January 19S7 report to the Court. 

After the Court receives the Department's factual report and recommendations, it 
will consider what substantive modifications in the Decree are appropriate in view 
of the changes and experience of the past years, A decision is likely early in 1987. 

Because the executive and judicial proceedings to gather relevant facts and to re- 
assess the continuing need for the restrictions on the BOCs are under way, l«^ulft- 
tive consideration of the range of complex issues that the Committee h^ raised 
would seem to be singularly inappropriate at this time. One possible result of the 
executive and judicial review may be that the Decree is modified such that there is 
no need for legislation. For this reason, le^lative activity would now be premature. 

The relevant technological and competitive issues are now being thoroughly can- 
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Tlw reality is that the other pending inveetigations could show either that the effort 
ia unpecoooary becaiue of interrening changes in the industry or, alternatively, that 
it is still unworkable to integrate competitive services with the local exchange mo- 



nopolies. 



,', legislative activity now, before the results of the other proceedings are 
known, could impose serious costs on a critical national industry and the nation. As 
Otarlec L Brown, AT&Ts then Chairman, stated in testimony to this Committee's 
Subcommittee on Telecommunications last September, the massive changes in the 
telecommunications industry in the past years came at very high social and econtmi- 
ic costs. What the industry needs now is stability, not adtutiaiial l^ialation, Jamee 
R. Olasn, ATA/Ts new Chairman, reiterated these points in a letter to Senator I^n- 
fbrth, dated July 3, 1986. 

Tbe public has only recently beeun to see substantial benefits from these wrench- 
ing and Ear-Teaching changes, witn the Decree now achieving ita central purposes. 
The BOCb are thriving and financially healthy in their exchange buaJnosBon. Local 
rates are stabilizing. Long distance rates have declined 22 percent. Competition in 
the telecommunications and infbrmation services and the manufacture and sale of 
teleconununicationB equipment is flourishing, and prices for these equipment and 
services are steadily declming, to the benefit m consumers. 

In the remaining days of the 99th Congress, the Senate has a crowded agenda of 
preMina matters. The resolution of these telecommunicationa issuea should not be 
undertaken in havte or on an inadequate record Congress should not consider legis- 
lation that could again disrupt the industiv, until the results of the pending stuoies 
are made avail^e and judicial review of these matters is completed next year. 

I thank the Committee for ita invitation and would be pleased to answer any ques- 
tions. 

[The following information was subsequently received for the 
record:] 

QuKnoNs or the Chaibman anu thi Answkhs 

Qutation I. Some parties have argued that the Bell Companies should be permit- 
ted to provide long distance, to ensure that ATftT faces some reel compebtdou in 
tlM market. How do j^ou respond to that? 

Answer. There is intense competition in the long distance marketplace today. 
AT&T fWy documented this fact in the teetinumy of Alfred Partoll, which was 
given before the House Suboommittee on Telecommunications in Blardi 1986. Con- 
sumers are already reaping tiie benefit of this competition. Over die past two yean 
AT&T has reduced its iMig distance rates by over 20 percent and has introduced 
several opticmalpricing puns to attract and retain both residential and businesB 
customers. AT&T expects to continue to reduce rates and to devise imaginative pric- 
ingoptiiMis to remain competitive. 

Ilie comments and statements that you have received from AT&Ts long distance 
competitors axe further testimony to the intense competition in the long distance 
market HCl, U.S. Sprint, ALC, CompTel, NTN and others have oniosed S. 2665, 
but not because they are pessimistic about their ability to compete. Rather, they 
argue that thdr growth over the past three years would he eroded if tbey were once 
again expected to omnpete against carriers who have monopoly control over the es- 
sential local telephone exchuige farilities upon which all providers of long distance 
service must depend. 

(jutttiim i. Critics of the line of businees restrictions argue that in n^odating the 
settlnnait, AT&T soufcht to keep the Bell Companies out of the businesses in which 
ATVT engages: long distance, manufacturing of telecommunications equipment, and 
information services. Is there merit to that criticism? 

Answer. None «4iatsoever. Hw line of businesa restrictions on the BOCb were not 
"negotiated" by AT&T. They were implemented as essential features of the anti- 
trust remedy that the United St^es, through the Justice Department, sought in 
Uiuted Statet v. AT&T. As documented in my written testimony of September 16, 
19S6, the Justice Department's formal proposal for relief in that case was for the 
divestiture of local exchange monopolies that would be subject to these lines of busi- 
neas restrictions. The Department reiterated this position throughout the trial in 
United State* v. ATAT, and in the subeequent proceedings after the settlement was 
Bled. Indeed, the Department stated in its Competitive Impact Statement (pp. 38-42) 
and in other filingB to the District Court and the United States Supreme Court that 
theee restrictions must be imposed to achieve tbe competitive ol^jectivee of the Sher- 
man Act and to end the decades of competitive controversies that led to the Decree. 
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that the line of buBineas restrictions are a necessaiy and proper antitnist remedy. 

In short, as AT&Te former Chairman, Charles L. Brown, has stated many times 
in the past, the Decree was not AT&T's idea. AT&T agreed to the very same anti- 
trust relief that the Department of Justice asked for in United Stalm v. ATScT be- 
cause it appeared to be the only way to end the incessant competitive controvermea 
and assure that the poet-divestiture AT&T, the BOCs, and the industry would not, 
again, be mired in the turmoil that led to the Decree. 

Question 3. Mr. Marshall, your company has taken the position that it's prema- 
ture to legislate now in this area. What facts do you feel we need before we consider 
this matter? 

Answer. Generally, a thorough analysis of the current state of the telecommunica- 
tions industry is needed. For example, what effect has divestiture had on Uie cloiely 
related competitive markete? As ezolained in my last answer, the government ex- 
pected that divestiture would end tne competitive controversies and facilitate &ir 
competition in the long distance, telecommunications equipment and informatiiMi 
services markets. 

A fundamental factual issue that is now being investigated by the Justice Depart- 
ment and NTIA is whether, and to what extent, the local exchanges of the BOOi 
retain their monopoly characteristics for participants in the long distance, equip- 
ment manufacturing, information service, or other markets, and whether antitrust 
policies and competitive concerns continue to require that BOOb be excluded from 
some, or all, of tiiese markets. In ATftTs judgement, these are important studies 
that this Committee and interested parties need to review before conndering restric- 
tions under broad "-pabiic interest" standard in which the promotion of competition 
is not necessarily the paramount consideration. 



If the local exchanges continue to be essential monopoly fadlitieB f< 

of these competitive businesses, history teaches that elimination o. _ 

under a broad publk interest standard will recreate the prediveetiture turmoit and 



e controversies. Congress would have to nrrrnn whether other 
considerations could nonetheles 

jreely, if the local e* _ 

e of the now-re8trict«d businesses, the consequences of eliminating ti 
line of business restriction might be very different. These considerations counsel 
that Congress wait the few months until the pending investigations into the current 
state of the local exchanges and the judicial review of the need for eaci\ OS the re- 
strictions are completed. 

The ^jpropriateness of waiting until 1987 is vividly confirmed by the fiact that tlie 
pending investigations of NTIA and the Justice Department encompass some of the 
very questions about trade, labor, and competitive safeguards that the Chairman 
raised. Indeed, on September 10, 1986, Douglas H. Ginsburg, the head of the Anti- 
trust Division, testified that he could not now respond to the Chairman's questions 
about safi^uards but could do so after the Justice Department's investigation is con- 
cluded. 

A final factual issue that has been given no niecific consideration by the Commit- 
tee is whether S. 2565 is constitutional. A (Ustinguished constitutional scliolar, 
Henry P. Monaghan, the Thomas M. Madoce Professor of Law at Columbia Univer- 
Nty, recently conduded that, while Coiuress could constitutionally transfer author- 
ity over the Decree to the FCC if it dia so directly, S. 2565 is a patent violation of 
loiig settled principles of separation of powers. 

Question i- AT&T probably knows the FCC more thoroughly than any other busi- 
ness organization does. In your judgment, is the FCC capable of administering the 
AT&T cQvestiture decree? 

Answer. The FCC is certainly capable of rwulating matters within its special ex- 
pertise, its rules, and Jurisdiction under the Communications Act of 1934. However, 
it is clear from the hearing record that the issues facing the telecommunicatitnu 
industry in S. 2565 encompass much more than theee matters. 

lliia IS especially so because the legislation involves an antitrust decree and the 
FCC does not have jurisdiction that is coextensive with, or exclusive of, the antitrust 
courts. Nor does the legislation propose such an expansion of the Commiaaion's ju- 
risdiction. The FCC is governed by a broad "public mterest" standard in which pro- 
motion of competition is not the paramount consideration, but is merely one factor 
that the FCC may consider. Further, the FCC has jurisdiction only over interstate 
common carrier services and is statutorily barred from regulating the intrastate 
aervicea that generate some 80 percent of BOC revenues. See 47 UB.C. Secticn 162 
A); Louiaiana Public Service Comm 'n v. FCC 106 S. Ct 1890 (1986). 
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The Chaducan. Gentlemen, thank you very much. 

Some people think that if the FCC were given jurisdiction over 
this matter it would proceed to lift the restrictions on the Bell Op- 
erating Companies, and that in short order we would be back to 
the situation we were in with AT&T prior to divestiture, except 
that there would be seven monopolies rather than one monopoly. 

Do you have any views on that concern? 

Mr. Marshall. Well, Mr. Chairman, let me answer first. I would 
not prejudge what actions the FCC would take. I can only take it at 
face value, because I respect his opinion, the conmiente made by 
Chairman Fowler, that he has not prejudged the issues. 

My concern is not what actions would be taken, but whether or 
not we would not be in a better position three months from now to 
know whether that is in the right direction. 

The Chairman. Well, I understand your testimony. 

Let me then ask you a hypothetical question. Let us suppose that 
the Une-of-businees restrictions were lined from the Bell C)perating 
Companies. Would that result in seven pre^vestiture AT&Ts? 

Mr. Marshall. I believe that if the line-of-business restrictions 
were lifted at a time when it had not yet been found that the mo- 
nopoly was gone, that the conditions for which the restrictions 
were placed, that we would be back into a situation of chaos again 
because that was the hallmark of the decision that was so wrench- 
ing to me personally and all of us in the Bell System only a few 



in before, except that there would be a geographical division of ter- 
ritoiT, but essentially the same conditions that existed pre-divesti- 
ture? 

Mr. Marshall. I do not mean to be redundant in what I say, but 
if the monopoly conditions were not yet found to be gone, then 
there would be the same opportunity for challenge to uoee seven 
companies that we within tiie Bell Sj^tem found ourselves chal- 
lenged by in 70 antitrust suits, as well as the Federal case. 

"Hie Chairhan. What is your comment, Mr. Schmults? 

Mr. Schmults. Senator Danfortfa, I am troubled by the concept 
that we should not do it now, and that we will be returning to 
chaos, or we do not need more change. We really view S. 2565 as a 
process bill, not a substantive bill. 

What is really going to happen with S. 2565, if enacted, is that 
we are going to lift in effect the administration of these Consent 
Decrees and put it in the administrative agency that is basicfdly 
charged with determining telecommunications policy and imple- 
menting it under congressional oversight. 

1 think what is important is that in that process before these line 
of business restrictions are lifted, if they are to be lifted, you would 
have a thorough review of the situation. During the FOC comment 
period all interested parties would be represented. This committee 
could summon Chairman Fowler and the other Commissionero up 
here during that process to ascertain what they were doing. There 
would be appeal to the courts. Congress comd enact a statute. 
Thus, in the FCC you would get a much fuller consideration of the 
important public policy issues. 
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So we think, as I have said, that this would be a wise thing to da 
We have not prejudged in any way, and I do not think you can, 
what the FCC would do. In this respect, I Eigree with Mr. Marshall. 
We assume that the FCC will act in the public interest and decide 
what it thinks is right at the appropriate time. So fEtr as lifting the 
restrictions, the FCC may or may not impose some new restric- 
tions; or I may do it piecemeal, or they may 

The Chahoian. Let me just give you a hypothetical. 

Mr. ScHMui,T8. All right. 

The CHAnuiAN. Let us suppose they lift the restrictions. 

Mr. ScHMULTs. Well, first of all, I do not think you are ever 
going to put the genie back in the bottle and recreate the old BeU 
System. We have moved beyond that. 

The Chairman. Well, why would we not create the old B^ 
System if there were no restrictions on the operating companies, 
and the only difference is that there are seven of them, and the 
FCC says you can do anything. You can manufacture equipment, 
get into the long-distance business, smd the information business. 

Mr. ScHHXiLTS. Well, when you say "lift the restrictions," I 
assume that the restrictions would not be lifted in a way that 
would permit the Bell Companies all to interconnect to one another 

The Chairhan. Welt, that is the question that we have. In other 
words, if we turn over total responsibility to the FCC, we do not 
know what they etre going to do. The question is, do we want to put 
any parametera on the FCC? 

It seems to me there are three options we have if we want to do 
anything. One is to just turn over responsibility to the FCC, as Sen- 
ator Dole's bill would do. 

The second option would be a process option somewhat on the 
same lines as the su^estions that I put out a few weeks ago. 

The third option is very specific restrictions that are imposed by 
Congress itself. 

T&)se are the three options. You are suggesting that we just go 
with the first, that we say Congress is not in this business any- 
more. 

Mr. ScHMULTS. No, no, I am not suggesting that. Senator. I am 
suggesting the first option, but not that the Congress is not in tiiB 
busmess emymore. Congress is certainly in the business. It is Con- 
gress' responsibility to set the policy. 

I think what I am su^esting is that if you slipped into the third 
option and you b^an to enact legislative restrictions and in effect 
engage in your own prejudging, you could well be wrong. Given tiie 
pace of change, and whatnot, that the importance of ^e adminis- 
trative process is that it is fiexible and can respond quickly. 

The Chairhan. I agree with that. I do not want Congress to be 
in the business of sort of taking over Judge Greene's role. It seems 
to me the issue is is it done in the court, or is it done in the r^ula- 
tory agency. The question now before us is, if it is done in the regu- 
latory agency, then what limitations if any should we impose <m 
tiiat regulatory agency? 

My specific question to each of you— and I really have not under- 
stood uie answer that you have given— is: If there are no Umita- 
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tioDB on the Bell Operating Companies, would they then become 
seven reincarnations of the old AT&T? 

Mr. ScHHULTe. I cannot answer that question. I do not know how 
anyone could answer that. It would depend what they did, when 
tiiey did it. There is no reeison to believe thev would act in the 
same way. Cle£u-ly the antitrust laws would still be in effect, and if 
they were b^inning to recreate somethii^ akin to the old Bell 
System, presumably those antitrust concerns would rise ageiin and 
you could well have another antitrust ceise. 

"nie Chairuan. And Judge Greene would be beick in business. 

Mr. Mabshali. Senator, may I make a comment? As a 33-vear 
veteran of largely in the Bell Sj^tem and now in AT&T witnout 
the Bell System, I would just want to clarify that I think if we rein- 
carnated the Bell System, it was not a bad system. It was not, in 
my deep-down judgment, guilty of misusing the strength it had. 
But the suspicion of that ability being contained within a corpora- 
tion is what you are probing at, euid I think that is a concern. 

The Chairman. Senator Gorton? 

Senator Gobton. I have a question for both of you, and maybe 
for the Chairman. 

Does the Dole bUl allow AT&T to do whatever it wants? Does it 
remove or allow the FCC to remove any restrictions on AT&T? 

Mr. Marshall, are you anxious to go into local phone service, or 
yellow pages, or something of that sort? 

Mr. MiUSHALL. No, sir — well, yellow pages could be attractive for 
a lot of companies, but, no, that is not on our agenda. I think it 
would be impossible for a company even with our size to go back 
into tiie local exchange business. The networks that are out there 
would be virtually impossible to recreate for someone else, and 
frankly the economies of scale and the superb levels of service now 
given by those local companies do not invite that. 

So to me the Dole bill does two things. One, it suggests ihat there 
be a change in the authority from Judge Greene's court, and then 
he would be asked to vacate over to the FCC. But probably more 
importantly it changes the standard on which those decisions were 
based from the antitrust standards, which is why Judge Greene 
had it in the first place, over to a public interest statute standard. 
That is a more significant change right now for us. 

Senator Gorton. Does it do that for AT&T as well as for the Bell 
Operating Companies? 

Mr. Marshall. I do not see an impact upon AT&T, Senator. 

Senator Gorton As I understand, one of the real surprises with 
respect to ^e way in which the modified flnetl judgment has been 
administered is the large number of waivers for businesses which 
are outside the traditional communications business which have 
been applied for by various Bell Operatii^ Companies — real estate, 
pagit^ services, financial businesses, and the like — and my under- 
st^du^ is that only one of them has been denied so far. 

Do you, while you oppose this bill, think that there is some way 
that the Consent Decree or the waiver process itself could be modi- 
fied short of total removal from the court which would alleviate 
some of thrae concerns, but still protect your own? 

Mr. Marshall. Ed, if I might answer this first, and then you can 
cmnment if you would like to. 
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I think you raise a very important point, Senator, because let ub 
take first the Department of Juertice inquiry under Peter Huber, 
which wilt be revealed to all of ue in January. Many people are 
aware that it is looking at the injunctive relief in the three m^jor 
areas that the antitrust standards block entry. 

I think equally significant is that Mr. Huber is charged with 
looking the process over. I would expect that everybody, including 
you from your statement a moment ago, has been surprised by the 
number of waivers and therefore the amount of work that has been 
put upon the Department of Justice over what wsis anticipated. 

We at AT&T have not involved ourselves, or tried to block, vei^^- 
memy at all of those, in fact very few. I would not be surprised to 
And that the Department of Justice study would say that that proc- 
ess which looks over business opportunities other uian those in the 
three injunctive relief areas might well not be handled by someone 
else, and that someone else could well be the FCC who has both the 
expertise and the manpower and the congressional oversight to do 
that very well. That would not surprise me. 

But again, that is just one of the things that I believe, one of the 
facts that could become available to all of us in such a very short 
time, if that is true. I am not a very good seer into ciysteu balls, 
but I would think that is clearly a possibility. 

Senator Gorton. Mr. Schmults, did you want to conmient on 
that? 

Mr. Schmults. Well, I would essentially agree with that. I think 
the Decree could be changed obviously by Judge Greene and the 
parties if the Huber report recommended something like tiiat, but 
that really would not deal with what I think is of central concern. 
That is, simply that telecommunications is too important to the 
nation to have policymaking so fragmented. I really do not think it 
makes any sense for something that is so essential to this country 
as telecommunications to contmue competing or parallel or over^ 
lapping r^ulatory authority. 

Presumably we Eu-e moving, and will continue to move, into a de- 
regulated environment, so the heavy hand of regulation will be re- 
duced over time; but it is just too complex a process now. It is awk- 
ward. It does not make any sense as a matter of public policy. 

So our position is very simple. That is, that the Dole bill is good 
as a process bill. The process ought to be chemged. I am not mini- 
mizing for one minute the concerns reflected in Senator Danforth's 
proposals, or the concerns that others will express here. My only 
argument is they Cfin best be considered at the FCC. 

Congress has no oversight now over Judge Greene. Judge Greene 
could Bit the restrictions in the Consent Decree if he wanted to. It 
seems to me that it places things in a more ord^^ way that will 
^mote certainty to put the authority at the FOC and then let 
Congress decide how it wants to direct t^e FCC. We can then see 
how the process works. 

So that it would not be enoi^h for GTE to just streamline or 
tinker with the Consent Decree, but leave that authority in the 
hands of Judge Greene, Senator Gorton. 

Senator Gobton. Thank you, Mr. Chairman. 

The Chaibman. Well, Mr. Schmults, the suggestions that I made 
in late August were process suggestions. Do you have a view about 
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them? Do you just like the Dole bill as is? Do you have any particu- 
lar objections to the concept in those proposed EunenclinentB? 

Mr. ScHMULM. Our position. Senator Danforth, is that restric- 
tions at the outset on FCC discretion probably are not a good idea 
because history has told us they are likely to be the wrong ones 
and are not going to work. We could well fmd they have a perverse 
effect on consumers and ratepayers. 

The C^iAiRHAN. I am not tjilTring about specific limitations, but 
rather matters that should be considered and a process by which 
they should be considered. 

Mr. ScHMULTO. Yes. I weis going to go on to say that directions to 
the FCC to take into account and to focus on trade interests, to 
take into account concerns about cross-subsidization or other 
things, or directing the FCC to consider very carefully the views of 
the Commerce Department or the Special Trade Representative 
would be something that we would find acceptable. 

I would not put such directions under the catc^ry of restric- 
tions. You did mention tiiat somebody had advanced tlie idea that 
perhaps Executive Branch agencies could have a veto. We would 
oppose that. That would be r^ulation by stalnnate; if anyone ob- 
jected to action there would be no action. 

The CHAntBfAN. Mr. Marshall, do you want to comment in this 
area? I know that this is not along the line of your testimony, but 
if you have any thoughts on those proposals I would like to hear 
them. 

Mr. Marshall. Thank you, Mr. Chairman. 

As we indicated in Mr. Olsen's letter to you sometime ago, and 
as I indicated to you in my written testimony, we would be more 
than pleased to work with this Committee or whatever agency in 
lookii^ at what those might be, what those steps might be to take 
a look at a dynamic marketplace. 

People who are not in this marketplace think that it does not 
change. I do not know how they can ttunk that. If they were a part 
of it, they would know it changes almost weekly. There is no 
reason to prejudge that the conditions that existed in 1981 and 
1982 and early 1983 are necessarily the marketplfice today. 

That is why I look forward with a great d^ of expectation to 
what we are going to see as the assessment of the current condi- 
tions. Chice we know that, then I think we aU ought to entertain 
what are the possibilities of making this an increasingly competi- 
tive marketplace for everyone, and that is what we are all about. 

So, yes, we would be more than happy to work with you or with 
others in determining what are the criteria for judging what kind 
(rf changes should be made. 

The Chahlhan. Do you have further questions? 

Senator Gorton. No. 

The Chairman. Gentlemen, thank you very much for your testi- 
mony. 

Mr. SCHMULTS. Thank you, Mr. Chairman. 

Mr. Marshall. Thank you. 

The Chairman. The next panel will be William G. McGowan, 
MCI Telecommunications; Charles Skibo, U.S. Sprint^ George Vaii- 
lakos, ALC; and Jack MacAllister, U.S. West. 
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Mr. McGowan, your name is first on the list Would you like to 
proceed, please? 

STATEMENTS OF WILLIAM G. McGOWAN, CHAIRMAN, MCT TELE- 
COMMUNICATIONS; CHARLES SKIBO, PRESIDENT, U.S. SPRINT. 
GEORGE VASILAKOS, PRESIDENT, ALC; AND JACK A. MscALLIS- 
TER, PRESIDENT AND CEO, U.S. WEST INC. 

Mr. McGowAN. Thank you, Mr. Chairman. 

Mr. Chairman, Membero of the Committee, I appreciate thie 
chance to express MCI's unalterable opposition to legislation that 
would transfer authority over the MFJ &om the courts to the FCC. 
The proposeils embodied in S. 2565 to strip the Federal court of its 
abUity to enforce an existing iiyunctive Decree in a pending anti- 
trust CEise is not just a bad idea, it is unnecessary, it is unfair, it is 
probably unconstitutional, and it is wholly unprecedented in this 
country. 

Let us face it. There are many good reasons why this Craisent 
Decree is now in place. I wUl mention two. Number one, antitrust 
cases brought by the Government and others prove that the Bell 
Companies abused their control of local exchange. Their monopo- 
Ues gave them both the ability and incentive to discriminate iUe- 
^]y against their competitors. 

Number two, the FCC weis clearly unwilling and unable over a 
long period of time to prevent these abuses. The result was decades 
of lit^ation and chaos within the industry. A local exchange mo- 
nopoly is still in place. There have been no structural changes in 
the two-and-a-half years since divestiture. The FCCs attitude 
toward antitrust enforcement has not chemged, either. 

As you know, members of the Commission Eire already on record 
as favoring elimination of key safeguards in the Consent Decree. 
The Bell Companies are now pushing S. 2565. Just a few years ago 
they agreed to the restrictions that they now wemt Congress to con- 
sign to the FCC graveyEird. 

The Bell Companies agreed to the Decree because they were 
faced with the certainty of an adverse judgment on antitrust liabil- 
ity and its promise of an even worse remedy. How short are our 
memories. 

What message would congressional intervention send to corpo- 
rate America about the risks involved in violating the antitrust 
laws? What precedent would be established for court stripping leg- 
islation whenever a judge makes a hard decision in a controversial 

Any effort to bail the Bell Companies out of their t^al obligation 
would threaten the most fundamental constitutional principle of an 
independent judiciary. 

Mr. Chairman, I recognize that these hearings were called by 
you to focus on a number of comprehensive policy proposals and 
questions you have rftised in considering the merits of eimending S. 
2665. We are reviewing each of these carefully and hope to be able 
to share our views on tiiem with you in the near future. 

Today, however, I hope I can convince you to amend S. 2566 by 
striking everything after the enacting clause. 
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marketing, provisioning, technical quality, and maintenance and testing;.* Nothing 
has occurrea in the last three years to render these forms of diacrimination any lew 
devastating than when the Bell System used them through the 19T0b and early 
19808 against MCI and other fledgling long-distance competitors. 

To the extent equal access has been imptemented (see Question No. 6, below), it 
pertains primarily to the technical specifications of access for long-distance services. 
It does mtle to prevent discrimination in the marketing, provisioning, and mainte- 
nance of switchM services. Moreover, equal access onh reduces discrimination if its 
requirements are strictly enforced. Although Judge Greene has done an sdmirable 
job of equal access enforcement, equally effective oversight could not be expected 
from the FCC. After all, it was the FCCb inobili^ or unwillingness to prevent dis- 
crimination—for over ten years— which made court-ordered divestiture and the line- 
of-businesB restrictionB necessary in the first place. 

The BOCs argue that new regulatory concepts such as "c^ien architecture" might 



"event discrimination. Yet even the BOCs admit that open architecture is now 
"little more than a concept" which is years away from poanble implementation.* In 
short, regulation would oe no more effective at preventing discrimination todi^ 
than it was before the consent decree. It would also be muui more expensive than 



the Une^-businew restrictions. 

The BOCs retain their ability to discrinunate against long-distance firms and 
others depend^it on the local exchange to reach their customers. This discrimina- 
tion has men minimized only by the line-of-businees restrictions imposed by the 
Court pursuant to the antitrust laws. S. 2565. by placing administration of the con- 
sent decree in the hands of an ageixy committed to its elimination or substantial 
modiflcatiiMi, is effectively a legislative repeal of those saf^uarda. Thus, S. 2565 pro- 
poses a return to the anticompetitive misconduct that stifled the development of 
long-distance competition and made the AT&T antitrust liti^tion necessary. 

Question. What role should stete regulators have regarding intrastate long dis- 
tance? Should they get specific powers under anv legislation? The FCC cannot regu- 
late purelv intrastate long distance today. Would or should legislation give them the 
power to do so? 

Answer. Although the FCC has authority to regulate intrastate activities that sig- 
nificantiy affect interstate telecommunications, the regulation of purely intrastate 



a complex and changing policy area, MCI believes the existing balance of federal 
and state jurisdiction is appropriate for now. Although MCI has been disappointed 
that some states have moved slowly in providing their residents with the benefite of 
intrastete long-distance competitimi, federal intervention is neither necessary nor 
appropriate at this time. 

Question. Some analysto think the long-distance market-place may settie down to 
AT&T, MIC and one or two much smaller and leas profitable firms. Don't you think 
the Bell Companies might well be the only potential competitors able to stand up to 
AT&T and MO? Woul&'t consumers benefit from this additional competition? 



Answer. While the interexchange market is clearly undergoing chainge and » 

consolidation, there is no reason to believe that onlv three or four long-distance 
competitors will survive. At the end of August, 1986, there were at least 29S compa- 
nies offering switched long-distance service in the United Stetes, up from 190 a year 
earlier.' The long-distance marketplace continues to enjoy intense competition from 
many competitors. Indeed, if competition were to develop more quickly, the risk of 
y and socially wasteful excess long-distance capacity would be severe. 



flSr ecample, recently announced that it will complete a 12.5 billion fiber optic net- 



* MCI's Raapoiue to Certain Queetunu CaDceming the Continuiiiff Need for Line^jf-BuiiiMM 
Restrictiona on the B«ll Coinpeaics, June 18. 1986, at 1»^. A co|v of HCI'a Keaponae haa been 
provided to the Committee. 

■ See Reply Conunenta of SouthweaterD Bell Corporation, at 31, Computer III Inquiry, CC 
Docket No. 85-229 (FCC filed Jan. 21, 1986) (open architecture "ii little more than a concept at 
thii tine"). According to Pscilic Teleaia, open architecture may come "some time in the next 
decade" and even then will not be a "panacea." Reply Conunenta of Pacific Bell, Nevada BdL 
pBi^Tel Communications Companies, and Padiic l^leeis Group, at 24, Computer ul Inquliy, CC 
Docket No- 86-229 (FCC filed ji^ 20, 1986). 

'"Hie FCC recently announced that 296 entitin hod l^en aaisned Carrier Identification 
CodM ("OCb") by the end of Auguat. 1986. up from 190 a^ear earfier. CIO ore code* used by 
customen "to leaeh servlcei of longdistance cairieie ofiering Feature Qnup B or Feature 
Group D." C(snmiinicatioDs Daily, Bept IB. 1986, at 10. 
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eanizatioDB establish direct or indirect teleconununicatioDS services 
here in the U.S. 

I urge the Committee to abandon S. 2565 and turn its attention 
to more pressing issues in American telecommunications. I have at- 
tempted to suggest some of these issues — the Bell holding company 
structure and foreign trade restrictions — today. By Eiddressing 
these problems, congress can bring real relief to the American 
Telecommunications Consumer. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much. Mr. Skibo. 

^Tbe following information was subsequently received for the 
record:] 

QunnoNs op thi Chaisiian and the Answiu 

Question. What has changed since divestiture that prevents the BOCa who control 
local monopoly facilitiee, fram discriminating against other long-distance carriera? 

Answer. Nothing has changed since divestiture to reduce the BOCs' ability to dis- 
criminate. Discrimination has been minimized since divestiturB cnily because the 
tineof-business restrictions of the MFJ, which prohibit Bell interlATA km^ilie- 
tance services, have removed BOC incentives to disadvantage long'^istance oooim- 
nies. Under the consent decree, long-distance companies were transfbnnad fhnn uw 
BOCb' competitors into the BC)Cs' largest customers for interexchange acceoa. lUf 
transformation gave the BOCs the incentive to provide long-distsuce acceas fair^ 
and expeditiously. The dramatic decline in telecommunications litigation and cint- 
troversy since divestiture demonstrates that the hne-of-buniness reetrictioiiB are 
achieving their intended result. 

If the line-of-business restrictions were removed, however, the BOCs would again 
compete against long-distance companies dependent upon the BOCs for nfrrwn to 
their customers. 

There is every reason to believe the BOCs would once again use thdr local ex- 
change bottlenecks to provide access to competitors only in an unfair and discrimi- 
natory manner. The Bell System slowed the advent of long'^istance competition sig- 
nificantly by denying competitors fair local interconnections. The BOCa should not 
be permitted to threaten the continuing development of competitiim in the same 
fashion today. 

The BOCs ai^ue that bypass, by creating acceee alternatives, has leeeened the 
danger of discrimination. But every customer, residential and business, large and 
snuul, is dependent on the BOCs for the vast m^rity of their nccces to lottl and 
long-distance telephone service. As Douglas Ginsburg of the Dep^'tment of Justice 
noted last March, "[s}urely households and, in terms of absolute numbers, all but a 
small minority of businesses continue to face a monopoly provider of local exchange 
service and of access to long distance and information carriers."* 

More recent information bears out Mr. Gindiuig's conclusion. Earlier this month, 
the California Public Utilities Commission argued that existing evidence of lipase 
"is merely of an anecdotal and self-eerving nature."' The CsJifomia commisnon 
noted that if b^rpasa were truly harmful, there would be evidence of the BOCk losing 
money yet, as it explained, "most [BOCs] are doing very well.' The Ad Hoc Telecom- 
munications Users Committee recently announced a study finding that the BOCb 
control fully 95 percent of "local exchange and interexchai^ access, private line 
and other local distribution services."* Bypass has not eliminated the BOOs' local 
exchange bottleneck. 

With that bottleneck comes the ability to disadvantage long-distance companies 
that depend upon it. Last June, MCI submitted to the Department of Justice's Peter 
Huber a detailed report explaining how the BOCs could use their local exchange 
monopolies to discriminate against long-distance competitors in the critical areas of 



' Statement of Dowlas H. Ginsburg, Assistant Attorney General. Antitrust Division, United 
States Department of Justice before the Subcommittee on Telecomc " 
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and OHnmerce. United States Houk of Representatives, at 12 (Mar. 13. 1986). 
=— "— Daily. Sept. 4, 1986, at 1. 

• Gammiinkstioiw Daily. Aug. 2G, 1086, at G. 
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marketiiig, pravisionii^, technical quality, and maintenance and tartinfc-* Nothing 
has occurred in the last three years te render these forms of discrimination any less 
derostatiiig than when the Bell System used them through the 1970s and earljr 
1980s againat MCI and other fledgling long-distance competiton. 
To the extent equal access has been implemented (see Question Na 6, below), it 
IS primarily to the technical specifications of access for long-distence services. 
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nance of switehed services. Moreover, equal access only redi 

requiremente are strictly enforced. Although Judge C^-eene has done an admiraUe 
job of equal access enforcement, equaUv eifective oversight could not be expected 
mxn the FCC Atttet all, it waa the FCCs inability or unwillingness to prevent dis- 
crimination — fbr over ten years — which made court-ordered divestiture and the line- 
(rf-business restrictions necessary in the first place. 

The BOCs argue that new r^ulatory concepta such as "open architecture" might 
prevent discrimination. Yet even the BOCs admit that open architecture is now 
little more than a concept" which is years away from possible implementation,* In 
short, r^ulation would be no more effisctive at preventing discrimination today 
than it was before the consent decree. It would also be much more expensive than 
the Un^of-btisinwM restrictions. 

The BOCs retain their ability to discriminate against long-distance firms and 

ttoo li 

Court pursuant to the antitrust laws. S . , ^ 

sent decree in the hands of an agency committea to its elimination or substantial 
modiiication, is effectively a legislative repeal of those safeguards. Thus. S. 2565 pro- 
poeee a return to the anticompetitive misconduct that stifled the development of 
loiigdistance competition and made the AT&T antitrust litigation necessary. 

tpKStiot- What role should stete regulators have r^arding intrastete long dis- 
tance? Should they get specific powers under anv legislation? The FCC cannot regu- 
late purely intrastate long distance today. Wouln or should l^ialation give them ue 
power to do so? 

Answer. Although the FCC has authority to regulate intrastete activities that sig- 
nificantly affect interstate telecommunications, the regulation of purely intrastete 
telecommunications, the regulation of purely intrastete long-distance servicee is 
today reserved to the states. While recent jufcial and r^^ilatery evente make this 
a complex and changing policy area, MCI believes the existing balance of federal 
and state jurisdiction is appropriate for now. Although MCI has been disappointed 
tjfiat eune states have moved slowly in providing their residents with the b^efits of 
intrastete long-distance competition, federal intervention is neither necessary nor 
apmipriate at this time. 

Qualion. Some analysts think the long-distance market-place may settle down te 
AlVkT, MIC and one or two much smaller and less invfitwle firms. Don't y 



Answer. While the interexchange market is clearly undergoing change and some 
consolidation, there is no reason to believe that onlv three or four long-distance 
competitors will survive. At the end of August, 1986, there were at least 295 compa- 
nies offering switched long-distance service in the United Stetes, up from 190 a year 
earlier.'' The long-distence marketplace continues to enjoy intense competition from 
many competitors. Indeed, if competition were to develop more quickly, the risk of 
unnecessary and socially wasteful excess lomt-distonce capacity would be severe. 

Although AT&T remains dominant, AT&T and MCI are not the only companies 
optimistic about their long-term prospects in the long-distance market. US Sprint, 
for example, recently announced that it will complete a $2.5 billion fiber optic net- 



* MCl'B Respoiue to Certain QucationB Conceniing the ContiniiiDg Need for line-of-Buaineaa 
Bertrictuuu on tbe Bell Compenie*, June IB, 1986, at 1BS3. A copy of HCI'b Reeponn has boen 
provided to the CanunittOT. 

■ See Refdv Comments of Southwestern Bell Corporation, at 31, Computer III Inquiry, CC 
Docket No. W-2Z9 (FCC filed Jan. 21, 19S6) (open orchitfictuie "ie little more than a concept at 
this time"}. According to Pacific Telesis, open architecture may come "Bome time in the next 
daMde" and even tbra will not be a "penecee." Reply Commenta of Pacific Bell. Nevada Bell, 
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woric reaching each of the coimtiy's LATAi by the end of neit year.* Tba conmny 
expects to have a 10 percent share of the Img-diitance maricet W tbe early 19Mi.> 
ALC Conmiunications recently announced plans to expend its SOi.OOO-automet baas 
by activel;^ competiiig for AT&T customers and by introducing an 800 service to 
compete with aimiiar services offered by AT4T and MCI."' 

Even if ooiy a few long-distance companies were to survive, however, tbe BOOi 
could add little to the long-distance market that would benefit consumers. AT4^, 
MCI, US Sprint, and other existing competitors have spent bUUons of dollars over 
many years constructing nationwide long-distance networks. The BOCs lock naticai- 
al networks, and could construct them only over time and at enormous i 
Thus, there is a real danger that the BOCa would use their control of local e 

bottlenecks, and their futility to cnwe-subeidize from captive local ratepa. ._ 

ofbet their lack of national networks. Consumers would be better off without this 
kind of unfair and unlawful competition. 

Question. What do you think of the idea of allowing the Bell Companies to provide 
interstate long-distance services if competition exists, or is not legally barred, in 
intrastate long-distance services? 

Answer. As explained above (see answer to Queetion No. 1), the problem with Bell 
enti^ to the long-distance market is the inherent competitive risk that tbe BOCta 
will (mce again use their local exchange monopolies unlawfiilly to diacriminate 
againt nistmg long-distance companies. Additiimally, there is the danger that tbe 
BOCs would again c ro o s s ubeidixe their long-distance services with local ratepcqnr 
dollars, unfoir^ increasing the cost of local telephone service. These dangers would 
exist regardless of the state of intrastate long-distance competition. Thus, lack of 
l^al barriers to intrastate competition is not a reason to relax the cmisent decree's 
Iine-<rf.buBiDeeB restrictions. 

The question suggests a tradeoff between allowing instrastate toll competition 
and BOO entry into the interstate business. However, the interstate and intrastate 
businesses are not comparable. Revenues associated with introLATA maAets are 
much smaller than interLATA revenues. Moreover, much of the intrastate toll 
market would not be subject to effective competition even if entry were allowed. 
Many toll routes ore quite short and will remain effective monopolies for some time. 
It was, in part, for this reason that the LATA structure was crested by the MFJ. 
Even where competition has been allowed by the stat«e, the BOCs retain advantaaes 
even beyond their ability to diMriminate and cross-sub^dlze. For example, the BOC» 
have been allowed to siphon off all intraLATA dial 1 traffic even from MCTs cus- 
tomers. Finally, equal acccos conversions are moving even more slowly outside of 
mi^r metropolitan areas. For a number of reasons, including attempts by independ- 
ent telephone companies to block toll trafKc from customers in unconverted ^d of- 
fices, competition with inferior access is becoming even more difficult than in the 

s perspective, is the lack of el 
ties used by long-distance con . 

o readi their customers. Even abeent legal barriers to exchuige competition, 

considerations of cost and technology prevent the development of real alternatives 
to the BOCs' local networks. As a result, the BOCh retain the ability to diacriminal« 
and croefreubsidiie. 

Question. Have the Bell Companies satisfied the equal access requirementii of tite 
At4T divestiture decree? 

Answer. The BOCs have not complied with the decree's equal access require- 
ments, and apparently do not plan to do so until 1992 or later. Under the AT&T 
decree, the BOCs were required to offer equal access through at least one-third of 
their access lines by September 1, 198G, and to offer equal access from every oai 
offke requested by a long-distance carrier by September 1, 1986 absent an order 
from Judge Greene permitting later conversion of speciffc end offices. ' ' 

Two of the BOCs, NYNEX and Pacific Teleais, were not in compliance with their 
equal access obligations as of September 1, 1985." Every one of the BOCs missed 
the September 1, 1986 deadline for converting all end officee for which a long-dis- 
tance carrier had requested equal access. 



> CommuniCBtioiu Daily, Sept. 19, 1986, at B. 

>< Conununicatiou Daily, Sept. IT, 1986, at 5. 
' ' Consent Decree. Appradix B, Paragraph A. 

" Report of tbe United States to tlie Court Concerninc Equal Acceaa Implementi 
" - "■ - ■" " " "- M {D.D.C. filed Feb. 7, li 



AoK* V. Wetltm Electricl Co, GvU Action No. 824192, at 8- 
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Between ewljr 1984 and Februair of this year, MCI apedficaUy requMted equal 
accow from appr<«unat«ly 1400 BOC «nd ofHcee serving more than 13 million oceam 
lines. Each of the BOO reqxmded that they would not offer equal access from these 
ofBces l^ September 1, 1986. Bell Atlantic proposed to complete all the requestMl 
converaiona by the end of 1987.>* Four other BOCs, Ameritech, BellSouth, South- 
weatam Bell, and Pacific Teleais, have refused to offer equal accees from all their 
offioea until the end of 1988.'* NYNEX and U.S. West propose to delay their com- 
pletion of equal access until 1992, or even later.** 

Ibe BOCs have refused to meet the equal access schedule, moreover, in some of 
the moat important areas of the country. End office* in Chicago and the Detroit, 
Denver and Tucson suburbs are not scheduled for equal acceat until 1988 at the ear- 
liest'* End irffloea in aontbem Manhattan, which serve lome of the most important 
telefiione marketa in the counti?, will not be converted to equal access until 1990.'^ 
The largeat end ofRce in the Umted Statae, located in Royal Oak. Michigan, will not 
be converted until 1988.i* MCI has proteeted the BOCs refusal to ofKer equal acctos 
on schedule to Judge Greene, and the matter is still pending. 

The BOCs have thus failed to meet their equal access requirement* under the 
ATAT decree. Indeed, they presently plan not to meet the decree's requirements 
until 1992 or later, more than six years late. In the meantime, consumers across the 
nation will be dmied the benefits of fiill long-distance competition. 

Moreover, completion of the BOOs' eamal accees converuon process will not ex- 



bowever, requires the BOCs to provide equal access for all kinds of telecommunica- 
tions services. As new telecommunications services and technologiea require new 
forms of Bicceee, the MFJ will continue to play a crucial role in ensuring that con- 
sumers can choose fairly between all long-distance competitors. 

Mr. SsiBO. Thank you Chairman Danforth and distinguished 
Members of the Committee for the opportunity to present U.S. 
Sprint's views on S. 2565. I have submitted written testimony for 
the record and would like to take a few minutes to summarize our 
position. 

U.S. Sprint is opposed to S. 2566 for essentially three reasons: 
First, there is simply no public interest justification for Congress to 
consider shifting the jurisdiction over the AT&T Consent Decree 
from the Department of Justice and the courts to the FCC at this 
time. 

Second, the court and the Justice Department are the appropri- 
ate entities to administer the antitrust laws and to prevent a recur- 
rence of the problems that gave rise to the divestiture. 

Third, if Congress is going to expend the resources necessary to 
consider telecommunications I^islation, there are issues more crit- 
ical to the preservation of a competitive marketplace that should 
be considered. 

We fundamentally agree with the concept that the FCC should 
primarily be responsible for federal telecommunications r^ulation; 
but the AT&T Consent Decree jprimarily deeds with antitrust 
issues. The courts are responsible for enforcing the antitrust laws. 
The FCC is not 

Keep in mind that the Bell Operating Companies were prohibit- 
ed from entering the long distance market by the AT&T Consent 
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Decree for a very real antitrust reason. The prohibition was de- 
signed to prevent the anti-competitive abuses — specif^aUy, the 
preferential treatment for their long distance busmess, AT&T — 
that existed prior to the divestiture. Until the Bell Operating Com- 
panies' control over "bottleneck" local exchange facilities is elimi- 
nated, the threat of anti-competitive abuses continues to be v^y 
real. 

Circumstances have not significantly changed since divestiture, 
but tiie BOC's still seek to escape restrictions to which they and 
the courts so recently agreed. To achieve such extraordinary treat- 
ment, they must bear the burden of proof that the public interest, 
not just their own, will be served. 

In fact, it is apparent to us that if the Belt Operating Companies 
are allowed into the competitive long distance market before these 
antitrust concerns are resolved to the court's satisfaction, there 
will be more eintitrust cases that could result in more divestitures. 

The Congress was not responsible for the AT&T divestiture, but 
it will surely bear some of that burden if the BOCs disadvantage 
competition (as they have the potential to do) as a result of the pas- 
sage of S. 2565. 

There is no need or good reason for S. 2565 at this time. Instead, 
we believe that Congress should focus on the transitional rules and 
policies needed to brmg about real long distance competition. 

My company is spending about two billion dollars to build the 
highest qufdity state-of-the-Eui; long distance network in America 
today. Yet the quality of calls over our fiber optic network is <te- 
graded because our customers still must originate or terminate 
many of their cftUs through local exchanges where we are provided 
inferior access. 

Moreover, there is a lon^ list of unfair disadvantages including 
marketing handicaps, contmuing unequal access, baUoting disas- 
ters, failures to hook-up customers, and other problems that have 
made the last few years a phenomenal uphill battle for us emd 
other competitors to bring the benefits of real competition to the 
public. 

I am proud of what my company has been able to accomplish de- 
spite these problems; but the fact remains that these problems still 
radst and will continue to hinder the development of free, full, and 
fair competition unless Congress acts. Competition— and the 
choices in price, features and quality that it afford the consuming 
public — should be the priority public policy goal. 

S. 2565 does not address any of these critically important issues. 
S. 2565 is probably unconstitutional and clearly not in the public 
interest. I ui^ this Committee to reject S. 2565. 

Thank you very much. I would be pleased to answer any ques- 
tions that you may have. 

[The statement follows:] 

9rATEUENT OF Charles M. Skibo, Prxsidknt, U.S. Sprint Cohmunicationb Co. 

Thank you, Chairman Danforth, and distinguished members of the Senate Com- 
merce Committee for the opportunity to present this testimony. The telecommunica- 
tions industry has suffered in recent years from a lack of certainty in the rules 
Kuiding the conduct of regulators and participants, American consumers have suf- 
rared because of an apparent weakening fed^ai commitment to allow competition 
to fUlly develop in long distance telecommunications markets. 
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There has not been a lack of nile^ rather, there have been too many conatantljr 
changing nilea. And in too many uutances those chai^ee have not promoted a rea- 
Bonahle tnmaition to fiill competition, but inBtead retailed it 

For theoe reasons, my company has conaistently advocated Congreeaional guide- 
linee to send a clear me e o age to the r^ulatory authoritiee to promote competition, 
so that we can all know what the rulee will be and operate our busineesee to provide 
MTvice to the public accordingly. 

Thus, we are both pleased and privileged to appear before this Committee to con- 
tribute to a solution to these dilemmaa. 

I must begin, however, by s»ing that the fbcua of theee hearings— S. 2666, the 
"Federal TelecommunicationB Poli^ Act of 1986"— Is not the solution. There are 
manv critical isHiieB which Congress could and should address if it is prepared to 
finally eatablish a comprehensive "Federal Telecommunications Policy". I do not be- 
lieve that modifying both tjie dedsion-niaking proceee and the substance of restric- 
tions on some activities of seven regional BeU Operating Companies (BOCs) is either 
the only telecommunications policy issue on which Congress should focus, or even 
the moot important one. 

The recent "Danforth proposals" address only some of the problems with the 
narrow issue of the BOC reabictions raised by S. 2566. Imitafn< m trying to provide 
rimple legislative solutions by giving the FCC broad, but totally unenforceable, 
policy mandates, those proposals demcnistrate just how complicated this set of issues 
ore by starting to aak some very hard q 



I want to praise the way you, Mr. Chairman, and others on this Committee are 
proceeding. You have not accejrted at face value the assertion that this It^slation 
was a simple, limited action, with simple, understandable consequences. You have 
not been rushed into hasty legislative decisions driven by arguments that the public 
interest required emergency intervention. 

You have not accepted the simpistic argument that this bill is only procedural. 
Your proposals recopuie that the FCC is prepared to take action if it is given the 
authoritv to do so— but that Congress must diract that action, that it must make the 
critical oedsirais itself. 

Each step of your process is uncovering more and more of the complex questions 
which permeate this matter. There are no easy aubetantive or procedural answers. 
And until recently, the questions were not even being asked. As you have started to 
ask those questions, you have been criticized by aome for "moving too slowly", 
"nwre will be more of that. But vou should continue to ignore such self-eerving at- 
tacks. You have the power to help or hurt the American pubUc and the American 
economy in very significant wavs, depending on how you proceed. The pubUc de- 
serves nothing less than a fiiU, deep, and carefiil inquiry and dri>ate before you act 
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Communications Company (U.S. Sprint) is a New York general partnership head- 
quartered in Kansas CS^, Hiasoun. U.S. Sprint was formed effective July 1, 1986, 
m combining the interezchange telecommunications assets and businesses of VS. 
"Klecom, Inc. (a subsidiary of United Telecommunications, Inc.) and GTE Sprint 
Communications Company (a subsidiary of GTE Conxiration). Our operations in- 
volve nearly 9000 employees throughout the United States providing service to 
almost 3.5 million customers. Based on gross revenues, U.S. Sprint serves a litUe 
over 4% of the national long distance telecommunications market. We are well into 
the second year of construction on the first nationwide all-digital Hber o^tic net- 
work that when completed in late 1987, will span approximately 23,000 miles and 
have a point-of-presence in every local access and transport area (LATA). As of the 
end of August, we have completed construction on just over 10,0(W miles. Tbie costs 
to construct this nationwide network are enormous — requiring an investment of 
about $2 billion— but, the state-of-«rt technology being em^iltTed will enable U.S. 
~ irint to offer the consuming public the highest quality service with a wide variety 

features at the lowest cost. 

Yet, our efforts, our investment and our ability to provide competitive services to 
the pubUc have been repeated^ hindered bf federal policies which have not promot- 
ed competition, and in many cases affirmatively threatened it 

I would also like to briefly set forth m^ qualifications. I hold a bachelor of science 
degree from the University of Weet Virgmia. 1 began my professional career in 1960 
with the E!ixon Corporation and worked in salee and marketing, market develop- 
ment corporate planning, operations and geikeral management. In 1979, I joined 
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MCI Communicationa Carptaation. I held several Mnior executive pemtknB wiUi 
MCI, incliiding president of MCI Southeast. In April, 1986, 1 joined U.8. TalaaKo, 
Inc. as president. On July 1, 1986, 1 became preddrait of the new U.S. Sprint. 



S. 2665 would shift the responsibility for admiiuBtering, enforcing qnd modiiying 
the AT&T consent decree from the U.S. Department of Justice (DOJ) and Ju^ 
Qreene's court to the Federal Communications Commission (FCO- It embodiea uie 
much-discussed concept of permitting the expert federal agency to deal directly with 
complicated telecommunications issues. 

Wnile my company generally agrees with the fundamental (»ncept that the FOC 
is the appropriate agenc? to regulate telecommunications, I respectfiilly si^amit that 



Antitrutt enforcement 

Tlie ATftT consent decree resulted trttm an antitrust case brought by the DOJ in 
1974, and its enforcement involves the resolution of some very dgnificant antitrust 
issues. The federal court and the DOJ are clearly the amiropriate federal a, 
to deal with these antitrust issues. It would be both le^lly improper and m 
lively counterproductive to strip them of that authority. 

In that regard, the threshold issue of the constitutionality of S. 2666 cannot be 
ignored. The Constitution mandates that the courts shall be free to undertake their 
judidal reeponsibilitiee without supervision by any other branches of the govern- 
ment. Thus, the proposal in S. 2565 to transfer administration of the ATftT consent 
decree to a r^[ulatory a^ncy appears to be an improper encroachment on the inde- 
pendence of the federal judiciary and a violation of the constitutional doctrine of 
separation of powers. Please understand that 1 do not hold myself out to be an 
expert on such matters; but, it is apparent to me that the experts should address 
and resolve the matter of the conatitutionaUty of S. 2565 before it is considered fur- 
ther. 

The AT&T consent decree, and its restrictions to be enforced by the court, was not 
an accident or some arbitrary action by an uninformed judge. The AT&T consrat 
decree settled a long standing antitrust case against AT&T and the Bell Operating 
Companies in which the government had clearly demonstrated the wide-spread anti- 
competitive practices used by the telephone monopoly against its would-be competi- 
tOTS. The AT&T consent deraee was designed to uphold U.S. antitrust law and pre- 
vent future abuses cS monopoly power by the local telephone companies. When the 
circumstances that gave rise to the anti-competitive practices have changed, and not 
before, the court — not the FCC — should diange uie restrictions in the consent 

On the other hand, the FCC — not the court — is making national telecommunica- 
tions policy. The FCC is deciding equal access rules and prices, allocation of NTS 
costs, depreciation, accounting, competitive entry, lifeline, high cost support funds, 
rate of return, bypass, and on and on. It is only on the narrow question of whether 
seven companiea — the BOCs — can escape an antitrust decree and diversify that the 
Judge is pitting a central role. 

It should also be noted that most of the seventy-plus line-of-business waivers that 
Judge Greene has granted to the BOCs to date involve business activitiee that have 
only a tangential relationship, if any at all, to local telephone service — like real 
estate ventures, consulting services, offshore manufacturing, computer software de- 
relopment, etc.— and that the FCC has no particular expertise to pass upon the pro- 



OTiety of such ventures. Moreover, all of these ventures have been structured by the 
BOCs separately from their local telephone operations and, as non-regulated activi- 
ties, their profits (if any) beneflt only BOC stockholders— not ratepayers. 

The pressure to modify the consent decree 

Have circumstances significantly changed since divestiture? 

The BOCs continue to dominate all segments of the local telecommunicatiwa 
market. There are no new competitive threats which could provide an alternative to 
the local telephone company. The BOCs' absolute bottleneck control of local commu- 
nications traffic has not declined measurably in just the last two years. 

The onlyarea where there is some competition is in access to long HiBt4»>f», but 
even the FCC admits that most so-called l^pass is carried l^ the BOCa tfaNuaehea 
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oa their own private lines. This then is a tariffing problem, not a competition ques- 

A recent antitrust cose involving intrastate long distance competition serves as a 
reminder of the BOCs' local bottleneck status and their willingnesa to use it to their 
advantage. A review (rf the extensive testimony given to Judge Greene can also pro- 
vide a powerfiil refresher couth on why the antitrust suit was filed in the nrst 
place, and how little has changed at the local level since it was settled in 1982. 

Competition in long distance is fragile due to AT&T's enormous original and con- 
tinuing dominant market power, and due to unfair and unreasonably rapid der^u- 
latory polidee of the FCC. The little competition we have can be destroyed b^ re- 
creetin^ the circumstances which retarded and weakened long distance competition 
in the first place. 

A public inttrtat standard 

If circumstances have not significantly changed since divestiture, but these seven 
companies are still to escape restrictions to which they and the court so recently 
agreed, they must beer the burden of proof that the public interest will be servea. 

If, in fKt, consumers are being deprived of new services and products by the 
AT&T consent decree restrictions, or those restrictions impnee signiHcant costs on 
the economy, then we should address changes. However, evidence of that kind is not 
drivbig tiiis debate. 

If itean be shown that national public telephone networks and services are being 
hmrmed by excluding the BOCb from long disUnce, information services or manufac- 
turing, then telecommunications concern! are clearly involved. No such showing has 
been made. 

If it can be shown that universal telephone service at reasonable rates wilt be en- 
hanced by modifying the AT&T consent decree, or harmed by a foiluie to do so, 
then telecommunications concern! are clearly involved. No such showing has been 
made. 

If new technologies and services are being denied to users and the economy by the 
AT&T consent decree restrictions, then telecommunications concerns are clearly in- 
volved. No such denial has been shown. 

Yet it has bem claimed that BOG entry into new markets would make available 
mw and lowerpriced services and technologies to consumers, although very little 
has been said about what services and techniuogiee these mi^t be, or how the BOCs 
could provide them more cheaply than existing competitors have been able to. 

Ilwre has been no evidence of the public interest that would be served by modify- 
ing the consent decree. Before you act on S. 2565, you should insist on it. 

THB DANFOBTH PROPOSALS 

I would specifically like to address the substantive issues raised by S. 2566; I be- 
lieve this can be most productively accomplished by following the format of the 
Danfbrth proposals. 

/. Findings. 

We, of course, agree that competition in long distance telecommunications is pref- 
erable to government regulation in the lon^-term. But that is really not the critical 
regulatory policy issue. The critical issue m what role must the government play 
ROur to ensure that we complete the transition from monopoly to full competition in 
hmg distance. 

We have argued repeatedly before both the FCC and Congrees that a reasonatde 
and well-mansged transition to competition is absolutely essential to the ultimate 
survival of competition in this market. After a very promising start, we have been 
very disappointed — and our efforts to bring the benefits of competition to the public 
have been significantly hindered — b;^ federal r^^ulatory polidee and decisions which 
have not recognized the crucial distinction between a market being opened to com- 
petitiMi, and a market being genuinely competitive and therefore appropriate to de- 
regulate. 

Our position was best stated ty William T. Esrey, President and Chief Executive 
Officer of United Telecommunications, Inc., before the hearings on issues in the 
competitive long distance telephone industry held by the Subcommittee on Commu- 
nications ol the Senate Commerce Committee on September 5, 1985. 1 would respect- 
fully urge the members of this Committee to review that testimony. 

In summary, Mr. Esrey urged Congress to consider legislation which would 
cmnpel the FCC to (1) recognize that today the interexchange long distance market 
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ia not competitive, (2) perceive the critical state of developaent (J the interezchange 
industry aiid the si^mficaiice and enormoua expense u current efforts to devdc^ 
foil, competing nationa] transmission iacilitiee, (3) acknowledge the cmtinuing 
market domination of AT&T, (4) c«aM its ongoing attempte to de focto deregulate 
AT&T by eviscerating the tariff review process, (5) account for the signiScantly 
lower use value of Feature Group D (suppoeedly "equal") access to competitive earn- 
ers, and (6) develop a practical plan to ^mote the development of full cotnpetitMm 
in long distance to permit the realization of the consumer benefits sure to remilt 
tram it. 

Make no mistake about it. There are some serious problems with the developineiit 
of fail competition in the long distance telecommunications market We brieve t^at 
the public will gain significant benefits if you address those i}rotdems. 

Our company responded to the federal call for competition. We thought you 
meant it. We could see how the public would benefit Yet neither the Confess nor 
the FCC has consistently fblloweo through by promulgating and enfimnnf the tran- 
sitional rules and policies needed to bring about real long distance competitim. 

My company is spending about two billion dollar* to build the higheat q 
long distance network in America today. Yet the quality of calls over that st. . . 
th&art optical fiber network is degraded because our customers still must originate 
or terminate many of their calls through local exchangee where we are pravidad 
only iuRsrior access. 

It must be recogniied — and reflected in access charge rate structures — that the 
lack of universal equal access severely disadvantages ATftTs competitors. Competi- 
live carriers should not be forced to pay the same rates for access as does AT&T 



when they are forced to accept inferior connections. 

Moreover, the long list of unfair disadvantages ii „ „ . ,_. 

balloting disasters, failures to hook up users who selected us, and continuing un- 



equal access, have made the last few years a phenomenal uphill battle to bring real 
competition to the public. 1 am proud of what we have accomplished de^ite these 
problems and the enormous embedded market power of AT&T, but we could have 
done so much more if the rules had been fair. 

Yet whenever 1 raise these issues I often hear charoee that we are looking for a 
subsidy. It distresses me, but in the real world in which I live, I know that my com- 
pany IB not looking for a subsidy. 1 do not want special treatment or favors for my 
company; 1 do want to see full and complete competition in the long distance tde- 
communications market, a valid public policy goal that seems to have been forgot- 
ton. 

S. 2565 does not address any of these critically important issues. It is not a bill to 
further national public policy goals, like full competition in the long distance tele- 
communications market. 

n, Peliliorui for waiver, modification, or elimination of current rtatrietionB 

Because the restrictions on the Bell operating companies imposed by the AT&T 
consent decree were put in place for antitrust reasons, we do not believe it is appro- 
priate to empower the FCC with the authority to waive, modify or eliminate tJiem. 
As I discussed at length above, what is involved here are economic antitrust issues, 
not telecommunications issues. 

The FCC has no particular antitrust expertise; that is an area properly enforced 
by the DOJ and the courts. If the FCC were to eliminate a restriction that still had 
antitrust ramifications, the matter would surely be brought back to the federal 
court for ultimate resolution; and, nothing will have been accomplished except, ver- 
tupe, for a prolonging of the debilitating uncertainty that now pervades our inaus- 
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consent decree jnuhibiting t . _ „ 

long'distance (interLATA) telecommunications markets. I think it would be belpAil 
for this Committee to understand why those restrictions were put in place. 

For more than a decade prior to divestiture, the BOCs opposed long distance com- 
petition. Even after the courts forced them to give competitors access to the local 
exchanges, they gave AT&T access to the local loop which was far superior to that 
permitted for AT&T's competitors; indeed, that was one element of the unfair dis- 
crimination that gave rise bo the antitrust case against AT&T. 

The DOJ and Judge Greene also recognized the potential for this situation to 
recur and, for that reason, prohibited the BOCs from providing long distance serv- 
ice, thereby removing any incentive to again discriminate in favor of themselves. In 
other wortfs, the BOCs could not recreate "little AT&Ts", at least until their monop- 
oly control over the local exchange "bottlenecks" was eliminated. 
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Then, to bring a rapid end to the moet obvious fbrin of diacriniination, the DOJ 
and Judge Greene required the BOCi to provide interezchange competitors acoett to 
the localexchanges that was the same ae that eqjoyed by AT&T. 

Some people will an[ue that the BOCe no longer have monopoly control over the 
local exchangee; but, tba facts clearly prove othwwise. Whether it is in Washington, 
D.C or Wichita, Kansas, you cannot order standard local telephone service n-om 
anyone except Ute local telephone company, usually a BOC. Some people will also 
argue that as of Septmnber 1, the BOCs are now providing equal access everywhere; 
but, again, the facts are contrary. Only about 70% of the local access lines in the 
United States have been converted to socaUed "equal" access and, according to re- 
ports filed with Judge Greene on August 1, 1986, many areas will not be full^ con- 
verted until the mia-I990s. And, we are not tallring ^mut rural areas; significant 
parts of major metropolitan areas— such as New York City and Boston— will not 
have equal access service for several years. 

Thus, even the first m^or step towards allowing fair long distance competition is 



, e they do not. In fact, in some states competitorB are effec- 
tively totally excluded from intraLATA lon^ distance competition. These issues 
diould be addressed before there can be any discussion of either deT«f;ulating AT&T 
or allowing the BOCs into the long distance telecommunications market. 

m. FCC regalatiom 

The Danforth proposals contain directions for FCC r^ulations to saf^uord new 
C)Mn[>etitive ventures through auditing procedures, disclosure of information, non- 
discriminatory accees and sb^ctural separations. 

We believe all of the safeguards, ana many more, would be necessary if the Juris- 
diction over the AT&T consent decree were transferred to the FCC and the FIX de- 
cided to waive, modify or eliminate any of the restrictions; but, as previously noted, 
we do not believe, based on antitrust considerations, the FCC should be empowered 
to alter the AT&T consent decree restrictions. 

In that regard, the Committee should recoenize that all of the proposed sof^ 
guards are designed to protect against eesentiaily the same abuses which prompted 
ue restrictions contained in the AT&T consent decree. Thus, vou must ask yourself 
theee questions: Why replace proven restrictions with an elaborate set of untested 
regulations? Moreover, aren't such exhaustive r^ulations inconsistent with the 
enientual goal of lessening government intervention? Do not new regulations which 
would reidace known and established restrictions only add to the uncertainty al- 
ready prevident in the industry? 

We submit fm* both l^al and pragmatic reasons that the reetrictions contained in 
the AT&T consent decree must remain unaltered and their enforcement left to the 
DOJ and thecouris. 

The Danforth propo 

■ped£c lines-of-busineesee. I .... 

panies should be allowed into the long distance market only if there a 

barriers to entry into the intrastate toU market. We believe this pnwoss 

the very same "iiottleneck" issue as discussed above. That is, the BOCs 

■bould not be permitted to leverage their monopoly positions in the intrastate (in- 

terLATA) markets to gain an unfair competitive advantage in the interstate (inter- 

LATA) market 

If the BOCs were permitted to enter the long distance telecommunications market 
under current circumstances, they would have the ability to effectively and struc- 
turally recreate the predivestiture Bell System; the same antitrust problems that 
resulted in the divestiture in the first instance would reappear with likely the same 



IV. Other ameadmeitte 



The Danforth ^posals appropriately raise the issue of the involvement of state 
regulator}^ bodies in the derwulation process. We fully a^ree that the states must be 

._ mpUsh that „ 

should be to achieve a higher level of national policy uniformity on a 



involved m the process and beUeve the Federal-State Jomt Bmrd is a workable ve- 
hicle to accomplish that involvement The goal of such federal-state kont efforts 
_i._..>i ,.. .. __Li_.^ ^ higher level of national policy uniformity on deregulation 

„ - o surely an>Teciate the need for uniformi^ between and among 

the states and the federal gofvemment in the regulaticm of national endeavors such 
as the provision of long distance telecommunications services, and should properly 
encourage such in any legialative initiative. 
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The final question posed in the Danforth proposals partains to the cmtinainc au- 
thority and effectiveness of the DOJ. Despite the rather radical shifts in pasitioD by 



the Antitrust Division on these questions recently, the thrust of my temxaoaj baa 
been to support the continuing jurisdiction of the DOJ and the federal court over 
the antitrust enforcement of the AT&T consent decree. We believe the DOJ and the 
court are the only proper bodiea with the expertise and experience to monitor and 
enforce compliance with the letter and spirit of the antitrust settlement. They have 
done an admirable job to date and should not be stripped of authority. As stated 
earlier, the FCC should and does have the primary authority to deal mth teleoom- 
munications issues; but, the AT&T consent decree is clearly and primarily an anti- 
trust matter. 

In conclusion, I urge the Senate Commerce Committee to reject S. 2566. It is prob- 
ably unconstitutional and clearly not in the public interest. PurUier, I reapectfUllT 
submit that Congress should admes more pressing telecommunications issues, Butlk 
as AT&T's market dominance, providing for deregulation only when full, fair and 
non-discriminatory competition in long mstance t^ecommunications services exists, 
providing for appropriate access charges that reflect the leaser value of local ccHUWC- 
tions furnished to competitive carriers on a LATA-wide basis, and mandatbig tlw 
ubiquitous provision of equal access by the BOCh to every competitor everywhere 
that AT&T presently eqjoys it. 1 beheve that only with these measures can we be 
assured that competition will have an opportunity to succeed and provide the bene- 
fits of choice, higher quality, and lower prices to the consuming public. Thank you 
very much. 

[The followii^ information was subsequently received for the 
record:] 

QuEOTiONS OF THE Chaibman ano thk ANawxas 

Question. What do you think of the idea of allowing the BOCs to provide inter- 
state long distance services if competition exists, or is not legally barred, in intra- 
state long distance services? 

Aitswer. Permitting intrastate long distance competition would not address the 
critical concern about BOC entry in interstate long distance services, namely the 
local exchange botUeneck. Because the BOCs control the local exchange netwo^ 
long distance companies are dependent on them to provide access to this network in 
a procompetitive, nondiscriminatory fashion. It is because the Bell System local ex- 
change companies abused their monopoly hold on local access to the detriment of 
competition that the MFJ and the line of business restrictions have been imposed. 
As long as the BOCs remain the monopoly providers of local exchange service and 
access, the line of business restrictions should remain in place. To do otherwise 
would place the ongoing development of the competitive telecommunications indus- 
try in serious jeopardy. 

Question. Have the Bell companies satisfied the equal access requirements of tbe 
AT&T divestiture decree? 

Answer. According to the terms of the MFJ, the BOCs are required, subject to 
limited exceptions, to provide all interexchange carriers access for all access services 
tiiat is equal in type and quality to that provided to AT&T and its afRliates. While 
the equal access conversion processes is underway, U.S. Sprint is far from having 
ubiquitous equal access for all access services that is equal in type and quality to 
that provided to AT&T. The equal access conversion process was to have been sub- 
stantially completed on September 1, 1986. However, it is clear that there are still 
substantial deficiencies that, while arguably l^al, nevertheless hinder the achieve- 
ment of full, fair competition envisioned by the MFJ. 

To meet Uie equal access requirements of the decree, equal access must be made 
available in all end offices except in those very limited cases where the cost of con- 
version BO outweighs the benefits ss to make the conversion unreasonable. This re- 
quirement notwithstanding, NYNEX will have converted only 75% of the access 
lines in southern and midtown Manhattan by December 31, 1986. Full conversion of 
the lines in Manhattan will not occur until the end of 1990. In metropolitan Boston, 
only 78% of the lines will be converted to equal access by December 31, 1986; full 
conversion will take two more years. Ubiquitous equal access in the NYNEIX terri- 
toiy will not be completed until the end of 1992 at the earliest. 

This problem is seen in other regions as well. Ameritech had converted between 
<mly 78 and 89 percent of its access lines in nutjor metropolitan areas by September 
1, 1986. Bell Atlantic will not convert all of its offices until 1989 and 10% of the 
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a unconverted to equal accees in Bell South's m^jor metropolitan 

Then are also servicea other than one-plus dialing where US. Sprint does not yet 
have access equal to that (^ AT&T. An example of this would be 800 service. While 
AT&T has the same high-quality 800 service access it has alwqn bad, competitors 
lacoive a tgrpe of 800 access that is inferior to AT&T's. This infierior access is ac- 
knowledged OS on interim service but the fact remains that 800 access equal in type 
and quaUty to AT&T will not be available to competitors until 1988. 

Until equal acceos is available nationwide and for all service offerings, competi- 
tors of AT&T will remain at a severe disadvantage. While it has not yet bam deter- 
mined that, as a matter of law, the BOCs have failed to comply with the equal 
access requirements of the Consent Decree, it is true that there are many geograph- 
ic and service areas where U.S. Sprint does not yet have access equal in type and 
quality to AT&T's. The sooner we have such access the sooner we will be able to 
isalize the same operational and strat^c benefita in interconnectian to the local 
exchange which AT&T currently enjoys, and the sooner the benefits of true competi- 
tion will reach every phone user in the country. Anything short of full conversion to 
equal access disadvantages competition and the benefits it brings to the consuming 
public yet, today, tail conversion nmains several years away from becoming a reali- 
ty. In this regtud, the BOCs have failed to meet the equal access requirements of 
theHFJ. 

QunnoNS or Sknator Presslkh and thk Ambwxbs 

Quettioit. What effect on long distance competition would result fi'om a removal of 
the ban on BOG participation in those services? Would equal access and separate 
aubsidiaries eliminate your concenu? 

Answer. The line of business restrictions, including the long distance prohibition, 
were designed to prevent recurrence of recent anti-competitive activity by the Bell 
Syston. Bemoval of tlie ban on BOC participation in long distance services would 
undoubtedly result in the same type of anticompetitive conduct that precipitated 
divestiture, irreparably damaging the competitive telecommunications system that 
ia currently emerging. 

In order to provide long distance servicea, competitors must have access to local 
Adlities controlled by the Bell Operating Companies. One of the primary violations 
alleged In the AT&T antitrust case was manipulation of this local monopoly "bottle- 
new". The Bell ^rstem local exchange companies were found to have granted pref- 
erratial treatment to AT&T, their long distance business, in an effort to retain mo- 
nopoly control and thwart the development of a ctunpetitive telecommunications 
marketplace. It should be noted that this anti-competitive conduct took place in 
qnt* of the total regulation imposed on the Bell System by the FCC at that time. As 
long aa the BOOb control the local bottleneck to which long distance competitors re- 
ouire access to provide their servicea, the prohibition on BOC participation in long 
oistance services should remain in place. Otherwise, the circumstances which pre- 
ceded divestiture will arise again witii similarly troublesome results. 

Equal access is not a solution to the bottleneck problem. While equal access does 
afford competitive Imig disUnce companies some of the advantages that AT&T has 
by virtue of its prior monopoly position, it is not a solution to the monopoly hold 
that the BOCs maintain on the local network. The problem with BOC entiy into 
long distance is the existence of incentive plus capability to use the monopoly con- 
trol over local service to the disadvantage of would-be competitors in the long dis- 
tance marketplace. Equal access results in automatic number identification, rotary 
dial access, one-plus dialing and so forth but it doee not ensure nondiscriminatory 
aocsM to the tond network or protect against c rosasubaidigation or prsdatory pric- 
ing adwmes. Only the BOCs can do that and, therefore, they shoold not be granted 
the incentive to act anti-competitively to the detriment of the telecommunicatims 
marke^lace. 

Separate subsidiaries do not eliminate the problems associated with BOC entry 
into the long distance market either. It is naive to assume that simply establishing 
separate subsidiaries eliminates the desire or the ability to leverage one side of a 
buainees to the advantage of another. While separate subsidiaries are more effective 
than non-structural safeguards, BOC entry into long distance prior to the existence 
flf alternative access providers at the local level remains tantamount to re e etnbl i sh - 
iag the aame cmiditioaB tiiat existed pricv to, and rssulted in, divestiture. 
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Quation. In your view, wilt a shift of decree oversi^t powen Iroiii the court to 
the FCC help or hurt local ratepayers, long distance ratepayers, or other consumer 
groups? 

Answer. In my opinion, competition and the choices in price, features, and quali^ 
that it affords the consuming public should he the priori^ puUic policy goal. A shift 
of decree oversight from the Court to the FOC will not raster this gou and, in foct, 
will almost certainly result in harm to telephone ratepayen. The antibuBt taws 
exist to protect the public from exploitation at the hands M mmopoUsts. While the 
pec is tne proper agency to decide telecommunications policy, it is not the pnqwr 
body tc enforce antitrust consent decrees. 

In 19g2, in its statement to the Court explaining the MFJ, the Justice Draartment 
described a "r^ulatory alternative" that would have relied solely on FCC regula- 
Uons to protect consumers and prevent anti-competitive conduct by the BOCs. Tm 
Justice Department found this altemative inadequate and stated, ". . .it wmild have 
required detaitod and extensive monitoring and would have itnpoaed substantial 
coffts on AT&T and the United States. Most importantly, this 'regulatory' alterna- 
tive would have been far less certain than the proposed [consent decree] to achieve 
an environment. , that would promote vigorous ana effective competition . 

To date, this FCC has not shown itself to be effective at protecting consumers 
from cross-subsidization, predation, or discriminatory pricing schemes at the hands 
of AT&T or the BOCs. Recently, Pacific Telephone was found to have appropriated 
approximatelv $13 million dollars from ite local ratepa^rs to snbddiie so called 
"competitive ventures. It appears that the FCC is less inclined than the court to 
adtqit preventive measures, waiting until consumers have been harmed ratiier than 
preventing foreseeable problems beforehand. The line of business restrictions C(m- 
tained in the MFJ exist to protect both consumers and competition; absent those 
restrictions, the BOCs— with their control over the local exchange bottloieck^ 
would have the incentive and the ability to raise local rates for basic service and 
discriminate against competing providers of long distance services. 

While it is clear that local ratepayers would be harmed through croe»«ubsidiza- 
tion and rate discrimination, it is also likely that long distance ratepayers would 
suffer. Should the FCC obtain oversight jurisdiction ana remove the line of business 
restrictions (which they certainly would do) while the BOCs maintain monopoly con- 
trol over local access facilities, competition would be seriously damaged, To date, 
competition in the tons distance market has resulted in lower long distance rates to 
consumers as well as dramatic technological advancements such as U.S. Sprint's na- 
tdonwide fiber network which is currently under construction. Should competition in 
this market be destroyed, not only are more divestitures likely but long distance 
rates vrill surely rise again. 

The Chairman. Thank you, Mr. Skibo. 

Mr. Vasilakos. 

Mr. Vasilakos. Mr. Chairman, thank you for the opportunity to 
e^^rees the viewB of ALC Communications on S. 2565. 

We eu-e the third-largest competitive long-distance company in 
tiie Nation serving approximately 500,000 customers throughout 
the United States. ALC differs from the other long-distance compa- 
nies represented on this panel in that it is not affiliated with a 
la^e information technolc%y or local telephone company. 

We are opposed to S. 2565, and in the brief time allotted here I 
would like to highlight four critical points concerning the implica- 
tions of this proposed legislation for long-distance competition. 

First, because of their local monopoly the BOCs would have an 
insurmoimtable competitive advantage over every long-distance 
carrier. They exercise clfissic monopoly control over the ability of 
virtusilly every one of my customers to access our long-distance net- 
work, llie BOCs have perfect information on fill long-distance traf- 
fic originating in their territories, and they can use that informa- 
tion to optimally size and design their networks and tai^et their 
marketing efforts. 

If they eu« permitted into the long-distance business, they will 
have everything they need to know about their comp^tors' ciu- 
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tomers. The BOCb control when my company can have needed 
access services installed, how quickly those services are fbced when 
they fail, and how they are priced. If this l^islation passes, the 
BOCs will be the only companies able to provide one-stop shopping 
for equipment, local service, long-distance service, and information 
services. 

The BOCs will have all these advantages solely because of their 
unique positions as local monopolists, advantages their competitors 
can never have. The free enterprise system will not thrive when 
some players poseese such powerful and imeamed advantages. 

Secondly, the fact that Congress is considering this legislation is 
bavim an effect in the capital markets. As I mentioned, unlike 
U.S. ^rint and MCI, ALC is not affiliated with any lai^e corpora- 
tion. We have to seek the capital we need in our business from the 
general capital mfu-kets. Additionally, ALC is not constructing its 
own national network; rather, it obtains a lar^ part ^ ite intercity 
transmission capacity from an emerging mdustry segment of 
wholesale transmission supphers. 

Wall Street fully recognizes the dramatic competitive advantages 
the BOCs would nave in entering the long-distance market while 
they possess their local monopolies, and I am convinced that pas- 
sage of this bill will have a substantial chilling effect on the abui^ 
of new competitors and the new wholesale transmission industry 
s^ment to capitalize their businesses. 

Thirdly, Mr. Chairman, my experience tells me that creating reg- 
ulations to limit competitive abuses affecting long-distance service 
will not work. Such rules are not enforceable. Past FCC efforts to 
enforce adopted cost allocation procedures intended to eliminate 
cross-subsidies were abandoned, and there are other serious issues 
that do not lend themselves to solution by r^ulatory flat. 

For example, I do not believe there is any regulation can effec- 
tively prohibit John Smith who may work in a BOC's long distance 
division from obtaining critical customer usage information main- 
tained by his longtime friends in the access service division. The 
incentives for the BOCs to take advantage of their local monopolies 
are simply too strong, Mr. Chairman. If FCC r^ulation was work- 
able, we probably never would have had the divestiture in the first 
place. 

Fourth, our attorneys advise that S. 2565 is constitutionally un- 
sound. FurHier, while the bill is being characterized as strictly a 
procedural step, it will effectively amend the antitrust laws as they 
are applied to the telephone busmess. If Congress wishes to exempt 
the telecommunications industry from the antitrust laws, it should 
do so explicitly. 

I do not beheve Coi^fress should disguise the antitrust issues, nor 
should it pass legislation of questionable constitutionalitv which 
will be litigated for years and add to the uncertainties in this busi- 
ness. 

In conclusion, I think it would be unwise to enact S. 2565. It is 
premature. The MFJ is working. Competition is developing. The 
BOCs' earnings have been exceUent. We are b^inning to have 
normal customer-supplier relationships with the BOCs. The envi- 
ronment is improving dramatically over that prior to the divesti- 
ture when the BOCs, as part of AT&T, were both our competitors 
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and our suppliers of monopoly access services and had a fundamen- 
tal conflict of interest. 

I urge you not to prematurely change once again the basic struc- 
tural rules for the telecommunications industry when progress is 
being made. The benefits to the consumers that are just becoming 
apparent will be lost. Thank you. 

[The following information was subsequently received for the 
record:] 

QUEOTIONS OF THE ChAIKHAN AND THE ANSWERS 

Questioiu What has changed since divestiture that prevents the BOCs «4io control 
local monopoly facilities, from diacrimiaating against other lonf[ distance carriers? 

Answer. Very little has changed that would limit the BOCs abilit)' to discriminate 
against long aistance compamea with which they might compete. Atthou^ the 



a many locations, the advent of Feature Group D does little to d 
their bottleneck control over local access. For ALC, 100 percent tf the access serv- 
ices used in BOC territories is provided via BOC facilities. While there is much rhet- 
oric about hypaea technologiea, as a practical matter there are no real bypass alter- 
natives available to serve ALC's customers. ALC must rely on tiie BOCs. 

Because ALC is totally dependent on the BOCs for accees service, their leverage 
over ALC's o^retions is tremendous. As I indicated in my testimony, the BOOs con- 
trol what facilities are available, when they can be delivered, how they are priced, 
and how quickly the^ get fixed when they fail. That Feature Group D has been de- 
ploved in some locations has no diminishing affects on this problem. The BOCs are 
still the sole suppliers of Feature Group D. 

That the BOCs continue to use their market power to their beet advantage in the 
post divestiture environment is illustrated by the following examples: 

The equal access conversion process was designed by and for BOC interests, not in 
the interests of increasing competition. The BOCs originally scheduled office conver- 
sions that suited their administrative needs without retard for the inefficiencies in 
network management or marketing that the schedule created for competing long 
distance companies. The balloting and allocation procees was established late m the 
game by the FCC only after pleas from new competitors demonsbvting the inequi- 
ties of the original BOC plan. The BOCs were then in control of the procedures for 
the new process, and long distance companies had to design their information sys- 
*~~is to BOC specificationB and ai^e, after the fact, for modifications to BOC Sped- 



Tbe BOCs control the configuration of the interexchange carriers' local networks. 
They decide on the routing and type of facilities used to provide access services 
based on their own network considerations. This control can be used to reduce effi- 
ciencies of an interexchange carrier's network by requiring increased investments 
by long distance companies in their points of presence that would otherwise be un- 
necessary. 

The BOCs control of access pricing influences how intercity networks are amSg- 
ured. For example, the distance sensitivity of local transport access rates influences 
where a long distance company locates its points of preeence in a LATA. The BOCb 
have the power to induce long distance companies to relocate their point* of pres- 
ence or incur additional costs just by manipulating the rate structure for accMS 



The BOCs control the billing of access services. For nearly two years after divesti- 
ture they were totally unable to accurately bill using a rating formula that they 
devised and represented to the FCC as necessary in the provision of nonpremium 
access services. As a result, all interexchange carriers other than ATftT had to 
guess at their access costs. Because access service is the lareest operating expense, 
an error in access costs of only a few percent can mean the lufference between prof- 
itable and unpro^table opera&ons. Billmg accuracy remains a serious problem, and 
the BOCs ability to disrupt the fuiancial operations of long distance companies is 
si^ificant. 

Even where full competition is allowed, BOC monopoly control allows them to dis- 
criminate against their competitors. For example, in Ohio, the Public Utility Com- 
mission has authorized toll service competition statewide, including intraLA'TA com- 
pstition. But Ohio Bell continues to keep all 1+ (equal access) traffic for itaelf, 
Hajining that the P.U.C. has not specifically required it to give up its toll moiu^Mdy. 
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NYNEX now haa a j^fvaaal before the FCC whicfa would force customera to 
accept ■ new dual billing syatem for long distance calls. Customers would receive 
one bill for originating access costs and a separate bill from their long distance car- 
rier for the remaining portion of the same calls. The customer confusion r«eulting 
from the scheme would be extreme. Long distance companies could avoid having 
their customers confiuad by purchasing NYNBX billing services. Under this scheme 
NYNEX would be the onlv source id complete billing. Even if the FCC r^ects this 
ptofoaal, NYNEX's plan aemonstrates that the BOCs have both the incentive and 
the ability to use their mont^oly control over accees services to the disadvantage of 



owmtinslong distance providers. 



r attempting to gain entry into the operator services market 
Stone accMB aervkea such as Feature Group B are substitutable for credit card opei^ 
ator services. If the BOCs are allowed to enter, they can pressure long distance com- 
panies to use their operator services by limiting the availability of Feature Group B 
or other substitutable access services in tbeir operating territories. 

In summary, there has been little change in the level of control the BOCs exerdse 
over long distance companies. Senator Gwton asked me at the hearing whether the 
BOCs have learned anything from the divestiture experience. Upon reflection, I 
think the appr(q>riate answer is yes. l^ey have learned that they must be more 
careM so that next time thev won t get caught. 

Question. What role should state regulators have r^ardiag intrastate long dis- 
L f>ai._..ij '•- -|y get specific power ' ' — !-•-■-■- «i 

jt rwulate purely ii 

legislation give them me power to do so? 

Answer. As a conceptual matter, the jurisdictional separation between state and 
interstate regulation of long distance services is an inappropriate structure when a 
national poliQr ezista promoting competition in those servicee. The diverging poli- 
cies of the states create barriere to eatry and exit for long distance companies and 
create pricing distortions that cause inefficient network investments. For tbeee rea- 
ams, AjCBomoTts the notion that jurisdiction over all tell services should be shift- 
ed to the FCC. However, as a practical matter, the states have real policy and serv- 
ice issues that must be considered such as the level of subsidy intrastate toll service 
contributes to local service. A shift to the FCC would take away a atatee ability to 
manage the transition to cost based local rates considering local conditions. For ttds 
reasta ALC suggeeta consideration of a shift in jurisdictional authority in five years 
in order to give the states a transition period to adjust their pricing policies for local 
service. 

Qutttion. What do you think of the idea of allowing the Bell Companies to provide 
intersWe long distance services if competition exists, or is not l^ally baned, in 
intrastate long distance servicee? 

Answer. Tha queetim implicitly and improperly assumes that the primary obsta- 
cle to creating a fair ctmpetitive environment for long distance servicee that in- 
cludes the BOCs is the lack of authority of existinf long distance companies te fUlly 
ORnpete on an intrastate basis. The fundamental issue that must first be addressed 
is K)C monopoly control over accMS services. As I stated in my testimony, unlees 
and until that control is eliminated, the BOCs should not provide long distance serv- 
ices because they will have advantaf^ no other long distance companies can obtain 
and against wluch no other long distance companies can effectively compete. Full 
intrastate competition for long distance services is a necessary but not sufficient 
condition for allowing BOC entry into interstate long distance marketa. 

Question. Have the Bell Companiee satisfied the equal access requirements of the 
divestiture decree? 

Answer. The Modified Final Judgement requires that the BOCs provide access 

iv.i 1 1 :_ J J 11^ „^ that provided to AT&T. Such access is not yet 

■=.___ ^ ■-•--''ial matter it 

__„ s broadly in- 
terpreted te require that all forms of access were to be equal. However, as the proc- 
ess for implementing equal accees evolved, it became clear that availability of equal 



a would occur in stages. For example, it was widely perwived that on Sep^n- 

i, 1986 the equal accees transition would be over and the process completed. 

Now that the date has passed, it is clear that the process is only half-wtqr to two- 



thirds of the way completed. Because the BOCs identified so many locations subject 
te the escnition criteria of nonconforming switches, only approximately 65 te TO 
percent of uie subacriber Imee have equal access capehility, depending oa the regim 
tf tiw country. For ALC, onW apprtoiinatoly 63 percent of the subscriber lines in 
BOC territory of ita serving LATAs had equal access capabili^ as of Sqttambar 1, 
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1986. Thus, it cannot be said with respect to the availabili^ of 1^ quality, "1+" 
occew Rervice that ALC can obtain access equal to that of AT&T. The number of 
aubecriber lines not yet affected by the deployment Feature Group D is much larger 
than generally expected. 

The convend^_proces8 to date, though, has focused on oiily (Hie kind (tf accea— 
that uaed by MTS customers. Other forms of access are stul unavailable to ALC. 
Hie leading example is 800 Service. Hie BOCe are just beginning to make nBilable 
to ALC an inferior form of 800 Service access. Access arrangements that are anb 
stantially equivalent to those AT&T now receives will not be availaUe until 1988. 
Such late depltqrment is a consequence of Court interpretations of the oonsat 
decree in which AT&T was allowed to nmintjiiii possession of the data base and re- 
lated systems needed to operate 800 Service. lite BOCk have to develop OMae tj»- 
tems themselves. lliuB, wmle the BOCB are not in violatitm of the decree, th«y h^e 
not completed their obUgations as tbey relate to a market segment that ie currently 
worth fl-6 billion and is one of the fastest growing long distance markets. 

In short, the BOCb have not disposed their MPJ obligations. They have met the 
schedule at events thus far as imposed on them tnr the Court. Equal aooces fbr 1+ 
use will not be fully available until the early logo's. 800 Service equal access is still 
several years away. AT&T maintains a monopoly on public phone opM-ator servtcea. 
The BOCb continue their monopoly hold on 1+ intraLATA access even where com- 
petition has been authorized, lliere is much that the BOCs must complete before it 
can be said that they have satisfied their equal accen requirements. 

The Chairman. Thank you, sir. 

Mr. MacAllister. 

Mr. MacAllibtes. Thank you, Chairmfin Danforth, and Members 
of the Committee, for the opportunity to present U.S. West's views 
on the Federal Telecommunications Policy Act of 1986. 

My message here today is simple and direct: S. 2565 should be 
enacted into law. U.S. West stands ready to argue the merits of the 
MFJ's line-of-business restrictions in the open process that the 
Communications Act, the Administrative Procedures Act, and judi- 
cial review provide. We will discuss all constructive propoeala for 
removing tne linenjf-business restrictions and for public interest 
safeguards, such as those proposed when these hearings were an- 
nounced. 

The public interest lies in the speedy resolution of these issues, 
and we stand ready to assist the Committee in that effort. Al- 
though S. 2565 as introduced by Senator Dole does not go to the 
merits of retaining or removing the line-of-business restrictions, 
U.S. West believes the public interest requires that the restrictions 
be removed. 

Over the past decade one aspect of telecommunications policy 
has become clear: the public's telecommunications needs are best 
served by competition. The modification of iinal judgment dramati* 
cally reduces competition by placing unnecessary and counterpro- 
ductive restrictions on the divested Bell compemies. These compa- 
nies constitute fully half of the nation's telecommunicatiooB ezper> 
tise and resources. 

The MFJ broke up the Bell system and created an environment 
in which the divested Bell companies must compete to survive, like 
line-of-business restrictions now serve on^ anticompetitive pur- 
poses, protecting AT&T, other long distance, information services 
and manufacturing companies, and newspaper publishers from 
competition. 

The public wants new services that the divested companies are 
prohibited from providing, and customers deserve the widest possi- 
ble choice of providers. Further, if the divested companies could 
provide a iiill range of telecommunications services, lo^ telephcaw 
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customers would benefit from more extensive use of the networks. 
Under-utilized network facilities result in higher prices for consum- 
ers, particularly rursil consumers. 

Telecommunications is a complicated industry, but public poli(7 
requirements are very simple. Competitors of the divested BeU 
companies must have fair and equeil connection to local exchange 
telephone networks; and they do. Local telephone service must be 
universally available at reasonable prices; and it is. 

AT&Tb denial of fair and equal connection to the local telephone 
networks was the key issue that led to the breakup of the Bell 
system. AT&T took this eiction in the belief that Congress wanted a 
nationwide telecommunications monopoly subject to pervasive r^- 
ulation. As it turned out, this belief was not consistent with the 
concensus of public opinion in this country, or with the fundamen- 
tal direction of telecommunications technology which continues to 
drive telecommunications towards competition. 

AT&T's behavior eeLmed it the distrust of its competitors and its 
regulators. This distrust, which now unfairly haunts U.S. West and 
the other divested comptmies, is the basis for the arguments you 
are hearing agEiinst our economic ft'eedom. Ironically, even AT&T 
is milking tiiese arguments. 

U.S. West is committed to competition in telecommunications 
markets. We have demonstrated this commitment in actions such 
as pioneering the equal access balloting process which was later 
adopted by the FCC as the industry standard. We do not deny con- 
nections to local telephone network to any customer. 

U.S. West is committed to providing all customers with access to 
essential components of the local telephone networks on the same 
terms and conditions, including price. Concerns expressed by com- 
petitors who oppose our economic freedom are motivated primarily 
by economic self-interest, not public interest. 

U.S. West is equally committed to the second public policy re- 
quirement: Universally available local telephone service at reason- 
able rates. Our success as a business lies in keepii^ a full number 
of customers connected to our network. 

U.S. West has carefully separated its r^ulated and its unregu- 
lated activities so that no cross-subsidy wiQ occur. We have been 
audited since divestiture by the FCC, the Department of Justice, 
the National Association of Regulatory Utility Commissioners, and 
by individual state public utility commissions. None of these audits 
have substantiated any edlegations of cross^ubsidization between 
r^ulated and unregulated activities. 

In addition, we are working with state r^ulators and l^islators 
to implement price predictability programs to ensure that local 
service remains reasonable. 

In conclusion, I urge that the Committee to proceed with S. 2565. 
If this Committee believes that guidance to the FCC is appropriate, 
it should direct the Commission to ensure that those who urge con> 
tinuation of the line-of-business restrictions bear the buraen of 
proof. 

[The following information was subsequently received for the 
record:] 
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QuimONS OF THE COMUITTII AND THE AnBWXRB 

Quatwn. The antitrust case against the Bell System can be regarded m & mult 
of r^ulatory failure. The EXX was unable to prevent the Bell Syatem from engag- 
ing in anticompetitive behavior. Would the FOC be able to prevent anticompetitive 
behavior if the line-of-business restrictions were lifted? 

Answer. While some may choose to regard the antitrust case against the Bell 
^stem as a result of regulatory failure, that view is not correct. A revolution in the 
application of new technology created the conditions for a competitive trtecommuni- 
cations industry in the years leading up to the antitrust case and the divestiture 
agreement. The most profound assumpdons regarding the public intvrMt in tale- 
communications induB^ structure were being questioned, The ftandamental iMtie, 
debated in Congress and elsewhere, was whether competition or mmoptdy in tde- 
communications would best serve the public interest. ConsideraticMi of this questim 
led to considerable uncertainty in poli^ formulation and implementation. 

Whether or not the FCC moved rapidly enough toward competition in the pre- 
divestiture years can always be questioned. But is is unlikely that an alternative 
TMulatory construct would have responded— or could in the fiiture respond— more 
enectively to a rapidly changing environment. Detailed direction to the FCC con- 
cerning safeguards would hamstring the ability of the industry and its regulators to 
respond to technological and marketplace changes. These changes will certainly 
occur but their precise nature cannot be foreseen. 

In the years of developing telecommunications competition prior to the divesti- 
ture, AT&T argued that an int^rated, monopoly telephone industry waa in the 
public interest and followed a deliberate policy of denying all non-Bell connectiona 
(ctf long distance suppliers or of telephone equipment) to ite local telephone company 
networks. These were the anticompetitive actions that led to ttie divestiture agree* 
ment. (Predatory pricing, which is the only "croes subsidization" action that is an 
uvtitruat offense, was not germane to the divestiture settlement) The FOC <CT'fwi 
ATAT's non-interconnection policy in several important respects. The CommuBion 
ordered AT&T to allow connection of non-Bell telephones to its operating company 
networks in the 1%S "Carterphone" decision and thereafter established teclmica] 
standards (the Part 68 R^istration Program) under which any manufacturer's 
equipment may be connected to the local telephone networks. In IdTl the FCC al- 
knred specialized carriers into long distance markets, thereby setting in motion the 
process that resulted in the 1976 "Gxecunet" court decision that opened up all long 
distance marketo to competition. 

"nie public policy debate is now clearly resolved in favor of telecommunications 
competition. Equal access of long distance companies to the local teleptume net- 
works has been implemented as required in the divestiture agreement In ite Third 
Computer Inquiry, the FCC is well on the way to establishing equal access requirs- 
ments for information services. And, the FCC is establishing (in ite Docket 86-111) 
accounting and cost allocation procedures to safeguard banc tele^ione connuneia 
against unreasonable charges. These saf^uards are sufficient to prevent antanxn- 
petitive behavior (i.e., denial of intercormection to all providers on equal terms and 
conditions) if the line of business restrictions are lifted. 

QueBtion. Have the Bell Companies satisfied the equal access requiremente of the 
AT&T divestiture decree? 

Answer. The long distance carriers are using the political process to further their 
business interests when they raise the issue of compliance with the equal access re- 
quirements of the AT&T divestiture decree. The fact is that US. West is in comidi- 
ancs with equal access as defined in the divestiture decree (Modification of Final 
Judgment, Appendix B). U.S. West is not familiar with the details of the equal 
access plans of all the divested Bell companies. It is our undarstanding that these 
companies are in compliance, however. 

U.S. West is dedicated to ttie provision of equal access. The long distance carrins 
are generally the largest customers of the local telephone compuiiea owned by U.S. 
West and it is in U.S. West's business interest that all of these companies originate 
and deliver their long distance traffic over our local telephone networks. We have 
therefore developed working relationships with the competing long Jiatamv carriers 
that are far different from the pre-divestiture relation^ps such carriers had with 
the Bell system. The U.S. West companies understand their facilities are essential 
to provisitm of long distance services (and also information services) on a ubiquitous 
basis and are committed to mailing those facilities available on equal and fair tmrma 
to all providers. 
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Question. Some have ai^ued that the Bell Companies are in a rush to diversiiy 
and that they are more intereeted in becoming conglomerates than in providing 
good, low coot local telephone service. Would you care to comment on that? 

Answer, l^e U.S. West companies are characterized bv the same drive to provide 
mod, affordable local telephone service that was the hallmark of the pre-diveetiture 
Bell telephone (werating companies. For from diverting resourcee from lo^ tele- 
phone services, U.S. West is inventing in its local telephone facilitiee at a rate of 
some $2 billicu) per year. This investment in new plant and equipment, in combina- 
tion with strong management of expenses, has enabled the U!S. West telephone 
companies to provide basic residential telephone service at rates that continue to be 
a bargain compared to other consumer purchases. For example, the rate fbr basic 
reeidMitial service in the Denver metromlitan area is $9.22 per month. Denver cus- 
tomers paid $7.50 per month for local telephone service in 1900. 

The importance of local telephone service to the U.S. Weat companies is apparent 
in responses to customer surveys that we use to guide our effmls to improve local 
telephone service. Survey results on satisfaction levels of remdentiol customers are 
at, and (frequently surpass, pre-diveetiture levels. The dedication of the U.S. West 
companies, and at the other divested Bell companies, to local telephone service is 
also apparent in continued lii(^ rates of telephone subscribership. In tjie relatively 
rural atates in which the U,S. Weet companies provide service, March 1986 Census 
data indicate that about 93.5 percent of houeeholds have a telephone and 95 percent 
of households have a telephone available (i.e., in the building in which they live). 
The U.S. West companies continue to explore opportunities, such as application of 
radio technologies to provide service to rural households, to raise the telephone sub- 



ll continue to invest in it and to improve it 

Question. Is there a need to act quickly to lift the line-of-business restrictions? 

Answer. Speedy action to remove the line of business reetrictions is in the public 
intereet The current sittiation is unsustainable in the long run because it ts not 
consistent with competitive principles or with technological trends that are increas- 
ing competitive opportunities in the local telephone exchange. Nevertheless, invest- 
mmts are being made every day under the assumption that the current situation is 
the long run status quo. The longer the line of busmesa restrictions are in ^lace, the 
larger uie number of investors whose private financial interests will lie with main- 
taining the status quo, irrespective of the tosses in efficiency and productivity of t^ 
teleoommunicatiwis industry and U.S. economy that result. Delay will do nothing 
but intensify the pain of the eventual adjustment to competitive rrality. 

Consumers of telecommunications services are harmed by dela^ in removing the 
line of business restrictions. In the area of information services m particular, cus- 
tomers are now being denied services, such as c^ store^nd-forward service, that 
could be provided over the local telephone networks but will not be provided to the 
general public by specialized providers, who target high-density, high-profit market 
segments. Provision of such services by the divMted Bell companies would have the 
further public interest benefit of increasing usage of the local telephone networks, 
thereby spreading the cost of the networks and reducing the per unit cost of net- 
work usage for all users. 

The tewphone equipment manufacturing restriction is also slowing the delivery of 
lower priced services and new services to cmuumers. The manufacturing restriction 
leaves nxm for uncertainly about what constitutes manufacturing and what consti- 
' ^,es design and development. This uncertainty is readily exploited by manufactur- 

I, particularly AT&T, who fear competition from the divested Bell companies and 
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open to foreign manufacturers while the Bell companies have no incentive to engage 
in research and development that would enliance the cooipetitivenees of the domes- 
tic telecommunications industry and, therefore, the competitiveness of U,S. industry 
in general. U.S. competitiveness in international markets is not well served by thus 
restricting half the resources and expertise of the domestic telecommunications in- 
dustrjr. 

In mterLATA Img distance, the line of businesa restriction imposed on the Bell 
companies removes a competiUve threat from AT&T and the one or two nationwide 
long distance providers that will most likely survive to compete with AT&T. The 
divestiture agreement allows AT&T to compete with the divested Bell companies in 
those long distance (i,e., intralATA) services that the divested Bell companies are 
allowed to provide, however. By establishing this one-sided and unfair "competitive" 
situation, the consent decree can do nothing but hurt the divested compames' local 
telephone subscribers. 
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conversion process and by the FdCTs 'Hiird Compute Inquiry, the divMtiture a^— 
ment limits, rather than enhances, Itng distance eerfke* competition and the bena- 
fits that competition brings to consumers. 

Question, what has changed tince the diveatiture that prevents the BCX]ls «4io 
control local monopoly focilitiea fmu discriminating sgainst other long distance car> 
riere? 

Answer. Important changes have occurred in business strategy, technology and 
regulation. 

U.S. West and, we believe, the other divested companies have no intere«t in en- 
gaging the costly and tiresome process of antitrust litigation. U.S. West and the 
other companies have met the equal access requirements of the Modification of 
Final Jud^ent. U.S. West ia committed to making accen to easMitial components 
of its local networks available on equal and fair terms to all those long distance and 
information services providers who want to use those facilities. U.S. West's buaineas 
interests lie with maximum use of its local exchange networks. Ihis basic interest is 
reflected in our philoaophy, which is to accept and to work for competition in all our 
business endeavors. 

Technological change and the competition that neceesarily results is driving aU 
sectors of the telecommunications industry to competition. Major portions <rf local 
telephone company revenues are already subject to potential competition because 
these revenues — for access services, intr^ATA long mstance services, and in jtmaj 
cases local exchange service— are concentrated among very few customers. TechncJ- 



be more apparent than they now are under the vestiges (^ regulated pricing struc- 
tures and their mandated subsidies ttom longdiBtance to locil lelephmw servicM. 

Regulatory developments, particularly the t*CCB initiativee in its Third Computer 
Inquiry, are consistent with this view of eventual competition throu^out the tda- 
communications industry. With the equal access requirements of the Modification ot 
Final Judgment in place, the potential for discrimination amtmg long distance pro- 
viders is essentially removed. The FCC's initiativee to define and implement compct- 
rabl)[ efficient interconnection and open network architecture wilt assure that noD- 
discriminatory treatment of providers extends to enhanced servicee as well as to tra- 
diticmal lon^ distance services. In addition to assuring equal opportunities for physi- 
cal connection to local telephone networks, theas concepts provide considerable pro- 
tection against discriminatory pricing. Theas safeguards will be backed up by the 
cost allocation procedures that the FCC is designing in its Docket 86-111. 

Question. What role should state regulators have regarding intrastate long dis- 
tance? Should they get specific powers under anv legislation? The FCC cannot reeo- 
late purely intrastate long distance today. Woula or should l^islation give them the 
power tooo BO? 

Answer. Federal-state jurisdiction is an issue as old as the Constitution. U.S. West 
behoves that the FCC and state regulators are in actual practice working effectivalv 
through the various Federal-State Joint Boards that have been eetabbshad to ao- 
drees particular policy issues. 

U.S. West believes that thepubhc interest is served when regulatory structures 
reflect marke^lace reaUtiee. Tnerefore, federal-stete jurisdictional issues are a con- 
cern if they restrict the industry's ability to make adjustments, particularly in pric- 
ing structures, that are essential in the face of the technological chanse that is driv- 
ing the telecommunications industry to competition. As long as federal and state 
r^ulators work together to faciUtate the necessary attjustments in telecommunica- 
tions pricing structures and other adjustment to competitive realities, the juriadic- 
tional issues are not of major concern to us. Should those aiUustments be Anistrated, 
however, U.S. West believes that national interests in an efficient, productive tele- 
communications industry must prevail. In such circumstances, l^islation might be 
appropriate. 

The Chairman. Let me direct this question at Mr. Skibo because 
it takes up so much time if everybody is saying the same thing, but 
if Mr. VasilakoB or Mr. McGowan disagree with Mr. Skibo please 
jump in. 
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Mr. Skibo, I take it that the thrust of your concern is that if the 
line-of-business restrictions are lifted ageunst the Bell C^rating 
Companies that means that they will be able to eo into the long 
distance business, that your concern is less with the other restric- 
tions such as manufacturing or information services than their 
entry into long distance, and that you believe that if the Bell Oper- 
ating Companies are allowed to go into the long distance business 
that will be anticompetitive? Is that the nub of your thinking? 

Mr. Skibo. That is our primary concern, that inasmuch as they 
still have control of the local bottleneck, we think that would put 
them in a position to have an unfair advantage over competition if 
they were allowed to get uito the long distance business. That is a 
key concern of ours. 

We have some less concern about manufacturing, obviously. 

The Chairman. But is the essence of your concern really about 
allowing the local telephone company to go into the busmess of 
long distance? 

Mr. Skibo. Well, it puts you back in the same position under 
which the divestiture occurred in the very b^inning, control of the 
bottleneck and having a subsidiary or another arm of tiie company 
in the long distance business. It is like putting seven AT&Ts oack 
in business again. That is very much of a concern of ours. 

The Chaihhan. What is wrot^ with the argument that if tiiat 
becomes anticompetitive there can always be another antitrust 
suit? 

Mr. Skibo. Well, that is obviously a solution. I think there would 
probably be three companies here that may not exist at that point 
m time. Antitrust solutions take a long time to resolve, peniaps 
ten years or so, in getting that. So you could have a lot of^compa- 
nies go out of business. 

The Chairman. I wemt to get to Mr. MacAllister in a minute, but 
just very briefly, do the other two, Mr. Vasilakos and Mr. 
McGowan, share this concern? And do you believe that the future 
of your companies are threatened should the BeU Operating Com- 
panies be allowed to go into the long distance business? 

Mr. McGowAN. I think the issue is much more than what we 
have just heard. I think the issue here, ve^ importantly, is what 
are we doing to the antitrust laws of the United States. 

The Chairman. Well, I understand, but if you would just address 
yourself to the business concerns rather than to the l^d ccmcems. 

Mr. McGowAN. Unfortunately, I spent 12 years in the business 
concerns of antitrust violation, and tnat is a peirt of my business. 
We were accused for many years of a law Arm with a microwave 
imtenna on the roof, emd most of that was spent in the antitrust 
courts. 

The Chairman. Mr. Vasilakos? 

Mr. Vasilakos. Mr. Chaimuui, the emswer is yes, I am very con- 
cerned that the BOCs be allowed back in the long distance business 
for reasons tiiat Charlie Skibo indicated. That is, you are in effect 
recreating the situation that it took ten years in the emtitrust 
trials to break apart. You are establishing seven, in my view, mini- 
AT&Ts and it has been shown historically that you can set up all 
sorts of rules and r^ulations, but they have never been effectively 
administered by t^ FCC in preventing the abuses that come when 
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you mix monopoly and competition and you have your competitors 
dealing with the firm 

The Chairman. Could you just in a nutshell very briefly explain 
to a layman why that is noncompetitive? 

Mr. Vasilakos. Why it is not competitive? 

The Chairman. Why it would be ncmcompetitive to have a local 
company go into lot^ distance. 

Vb. Vasilakos. Because there is a basic conflict of interest. That 
is, t^ey would be, the BOCs would be competing with ALC Commu- 
nications in the long distance business. On the other side of the 
coin, I must go to them to get the essential connections necessary 
to serve my customers, and those are exactly the connections that 
they control in terms of when they deliver them, how they price 
them, how rapidly they fix them, how they set up their operations 
to provide their long distance service. 

I mean, I think the analt^ is that if you went to American Air- 
lines and said, look, we are going to allow you to continue to com- 
pete in the airline industry. The only thing we are going to change 
is that you have to buy or rent all your terminal faculties firom 
United Airlines through whatever procedures and systems they set 
up. 

That is the kind of eituation. I think the people who run Ameri- 
can Airlines would tell you, that is not going to work. 

The Chairman. Mr. MacAllister, why is that not a point wedl 
taken? 

Mr. MacAllister. Well, first of all, we have some examples in 
America of companies like United Telephone and General Tele- 
phone that are operating both large local operations and long dis- 
tance, and apparently doing it successfully. 

We have learned a lot in the process of going throi^h Uie anti- 
trust process, and our fundamental premise at U.S. West is that we 
want to maximize the use of our access facilities by selling under 
equal terms and conditions to not only our own con^xmies but to 
our customers. It makes good business sense for us to maximize the 
use of the network, and we are doing everything we can to do l^t 

I think that the economic motive for avoiding fmtitrust issues 
and for marketing our services to interstate carriers is a venr 
strong one, and I think it would preclude us fi^>m going through 
the tiresome Eind costly process of antitrust again. 

The Chairman. Senator Gorton? 

Senator Gorton. Mr. Vasilakos, I will just ask one follow-up 
question to Senator Danforth. Would you respond to those two 
points that have just been made by Mr. MacAllister, that there are 
a bunch of companies that are mready doit^ it without any ad- 
verse efiect on competition, and the economic motive for avoiding 
antitrust. 

Mr. Vasilakos. Well, with regard to the first, 1 do not think you 
have a comparable situation. GTE and United do not have the con- 
centrated operating telephone company monopolies that exist 
within the Bell Operating Companies. That is, you do not find that 
either GTE or United, which I think were the two mentioned, have 
seven or eight contiguous states where they basiCEtlly provide 98 
percent of ^e lines. 
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Secondly, the fact of the matter is that neither GTE nor United 
were found guilty or were accused of violating the antitrust tawa. 
So you are trying to compare two companies that were not in the 
same boat as the Bell Operating Companies. And the BOCs do have 
concentrated monopoly power in geographic areas that is not com- 
parable to any of the operating entities of GTE and United. 

Senator Gohton. Well, is not Mr. MacAlIister right, that you 
have to team from the terrible ejcperiences and cheinges resulting 
from the antitrust lawsuit that are unlUwly to run the same kind 
of risks, again? 

Mr. Vasiiasos. I think that the incentives and the motivations 
for whether you call it cross-subsidization or cooperation between 
the competitive arm and the monopoly arm are so stroi^ that it 
will happen. 

And Eis a businessman, I can tell you that if you made me chief 
executive officer and gave me one competitive business and one 
monopoly business, it would be irresistible not to strategically opti- 
mize the management of those operations to my best interest. It is 
just a fundamental, in my view, conflict-of-interest situation that I 
do not know how you regulate, and I think based on the ten-year 
Emtitrust trial and the history, or at least the 13 years I have been 
in the business, the simple way to do it is to separate, in other 
words not allow that situation to exist. 

With regards to the other, well, I think I have commented on the 
regulation side. 

Senator Goeton. That is all. 

The Chairbaan. Senator Lon^ 

Senator Long. Let me just ask you about this, Mr. McGowan. 
Those relay towers are not very beautiful, especially on a mountain 
top. We have got a beautiful city. Those relay towers do not make 
it look any better. That red light is all right; it will help you get 
around at night. 

But as I understand it, MCI and I guess Sprint — we can ask 
them — they are building a duplicate system. I know in the area 
where I am, they wanted to use some of my property for a relay 
station. They have already got a big relay station over there in 
clear sight. I can look out and see a big relay station, but I do not 
think it is being overused. And, of courae, they want to build an- 
other one, and I guess Sprint would do the same thing. 

Are we going to have to have three times as many relay stations 
around the country? Or is it possible to get the companies to join 
together and share one station? I do not think they are beautiful 
on that location. I would be willing to give that one back willingly 
just for the benefit of not lousing up the beauty of the landscape. 

What can you suggest to me about that? 

Mr. McGowAN. Senator, you have to understand I have a color 
photo of perhaps that tower in my bedroom. I think they are gor- 
geous. 

Senator Long. Not many people do. 

I talked to my ne^hbor about the idea of puttii^ your tower 
over there on my property and bless her heEut, she said, "I am 
moving. I will leave." 
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Mr. McGowAN. Senator, there are a number of locations that we 
do co-locate in that we find it much more economical for power, 
access, shorta^^ of land, path frequency. 

But a more important thing tiiat is happening which I think you 
will find apparently to your pleasure, the more important tlung 
that is happening is that in many eireas of the country we have 
found that there is sufficient volume in communication and tech- 
nolc^iy has been developed to allow us to put in fiber optics. Fibei 
optics which are basically laid underground will be in the not-too- 
distant future the m^or way of communicating long distance in 
the United Stetee. 

In some areas of the country, there is still not enough volume to 
justify it, but in most areas and certainly in your Eirea there would 
be simicient volume to justify it. So we anticipate certainly he^' 
ning in the 19808 and certainly before the end of the 1990a tiiat 
fiber is going to be the dominant way of communicating long ^b- 
tance. 

Overseas there will still be use for satellites and for specialized 
applications in the United States, but in the case of the satellite 
communication with very smalt aperture earth stations they liter- 
ally would be sitting on a rooftop, probably no more than 30-inch 
dishes, emd would not even be noticeable by people. So I do not 
think you will find the problems with microwave towers for very 
long in developed areas. 

Senator Long. Well, I am not talking about something down the 
road. I am talking about now. You are still out there building 
towers where there is already a tower that would relay all the sig- 
nals. 

Mr. McGowAN. Well, microwave towers have been around since 
the second world war. Probably the largest microwave system, per- 
haps obviously, is still AT&T system. Our system is 

senator Long. Well, I am just talking about why cannot you 
share their towers with them and pay them your share of the cost 
rather than buUd another tower right aloi^side them or five miles 
away? 

Mr. McGowAN. It is only recently that AT&T and Md have 
even talked to each other, except through lawyers. 

But we have been working much more cooperatively on transmis- 
sion in the last couple of years, and I will certainly investigate ^hat 
particular tower this afternoon. 

Senator Long. Incidentally, I am satisfied that that would be 
great good news to everybody in the area that there are not going 
to be any more towers out there. But just ^m the environment 
aspect— and I am not a Ralph Nader man; he campaigns against 
me, and I am not excited about him — but in my own way I am very 
much an environmentalist. I do not like to louse up the lemdscape 
with a lot of stuff that is not beautiful and is not necessary. And I 
do not think your tower is pretty. I sit there and look at one day in 
and day out, but thank God that one is five miles away. But by the 
time you start putting them right next door to me, it gets a little 
bit different. 

Mr. McGowAN. Are you sure? It probably was Sprint's, I think. 

Senator Long. No, I know it was MCI. I got a letter from than. 
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U you can provide me anything more to make me feel onnforta- 
ble about it, I would like to have it. Thank you. 

Mr. McGowAN. Thank you. We will. 

The Chairman. Thank you very much. 

The next panel is John McDonnell, Electronic Industries Associa- 
tion; Barbara Easterling, Communications Workers of America; 
Zane Barnes, Southwestern Bell. 

Mr. McDonnell, would you go first, please. 

STATEMENTS OF JOHN J. McDONNELL, JR., GROUP VICE PRESI- 
DENT, INFORMATION AND TELECOMMUNICATIONS TECHNOL- 
OGIES GROUP, ELECTRONIC INDUSTRIES ASSOCIATION; BAR- 
BARA EASTERLING, EXECUTIVE VICE PRESIDENT, COMMUNI- 
CATIONS WORKERS OF AMERICA; AND ZANE BARNES, CHAIR- 
MAN AND CHIEF EXECUTIVE OFFICER, SOUTHWESTERN BELL 
CORP. 

Mr. McDonnell. Good momii^, Mr. Chairman. My name is 
Jack McDonnell. I am the group vice president of the Information 
and Telecommunications Technologies Group of the Electronic Li- 
dustriea Association. 

Our group represents over 100 U.S.-based manufacturers of tele- 
communications equipment who account for roughlv 85 percent of 
U.S. production of telecommunications equipment. Such equipment 
is both used in and connected to the telecommunications network. I 
appreciate this opportunity to appear before you today to present 
our views on S. 2565. 

You have heard many views this morning on the propriety of 
transferring authority from the judiciary to an independent 
agency. To the telecom manufacturers of this country, tiie real 
issue is not which governmental authority administers the AT&T 
Consent Decree, but rather whether or not the BOCs will be per- 
mitted to manufacture telecom equipment while they still have a 
monopoly on bottleneck facilities. 

Let me state at the b^rinning of my testimony clearly and cate- 
gorically that it is extremeljr bad public policy when a monopoly 
provider of a utility service is allowed to manufacture the equip- 
ment used in the provision of that service. It is bad for competition; 
it is bfid for the consumer; it is bad for investment; it is bad for 
labor; and it is had for international trade. 

We do not allow our electric utilities to manufacture generators, 
transmission facilities, or light bulbs. In the case of telecommunica- 
tions equipment, there is no country in the word, with the single 
exception of Canada, where the monopoly service provider edso con- 
trols the primary manufacturer of telecommunications equipment. 
And in the Canadian case, the situation there is very much an off- 
^oot of the old Bell System in the United States. 

How quickly we forget. I would remind this Committee that the 
AT&T antitrust case was oi^inally begun by the Justice Depart- 
ment precisely because AT&T was a monopoly provider of commu- 
nications service and was also a manufacturer of telecommunica- 
tions equipment. 

A return to such an anticompetitive environment is the last 
thing which anyone in the telecom equipment manufacturing in- 
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dustry desires. S. 2565 is a clear step in that direction and a living 
tribute to the effectiveness of the BOC public relations effort. 

Since the January 1984 divestiture from AT&T, the Bell Operat- 
ing Companies have demonstrated a continuing anxious desire to 
enter the three lines of business from which the Modified Final 
Judgment speciiicallv excluded them: information services, long- 
distance services, ana equipment manufacturing including Custom- 
er Premises Equipment. 

Prior to the introduction of the Dole bill. Judge Greene and the 
Justice Department who administer these restrictions gave no indi- 
cation that they were of a mind to lift the restrictions. Reacting to 
this strong position, the BOCs have turned their attention away 
from the court system to the Congress where thanks to an effectiTe 
and costly campa^ thev have succeeded in haying a number <^ 
proposals introduced in tne House of Representetives which would 
lift the MFJ restrictions. 

In February of this year in Congressional hearings on those pro- 
posals the FCC Chairman, Mark Fowler, declared in response to 
direct questions that he was in favor of l^islation to lift the MFJ 
restrictions from the BOCs. Then just over three months later, liie 
Senate Majority Leader introduced legislation which would trans- 
fer authority over the MFJ from the restrictive Judge Greene to 
the permissive Fowler Commission. 

If S. 2565 passes, the BOCs will have effectively bypassed the ju- 
dicial system and placed the issue before a r^ulatory commission 
whose Chairman has clearly prejudged the issue. 

The ai^ument then no longer turns on whether or not this is a 
simple transfer of jurisdiction over the MFJ. It is really an ail- 
ment over why the restrictions were imposed in the first place aaiA 
whether or not they should now be lifted. As a spokesmem for the 
telecom equipment industry, I am convinced that the restriction on 
manufacturing should not be hfted at this time. 

In your hearing notice you raised several questions regarding 
safeguards and conditions necessary to be put in place prior to re- 
moving these restrictions. In addition, the question of defining 
manufacturing was also raised. I would suggest that a precise defi- 
nition of manufacturing, given the drastic change in the design of 
modem telecom equipment compared with 20 years ago, is a neces- 
sary exercise. 

However I can state categorically that once that definition is in 
place, there are no conditions or safeguards which could make it 
good public policy to permit a monopoly provider of service to man- 
ufacture equipment which would be useij in the provision of that 
service or connected to that service. In this regard, I would like to 
refer you to the Findings' Section of the Public UtUity Act of 1935. 
Those findings are as definitely true today as they were in 1935. 

The main reason that the restriction should not be lifted is be- 
cause the BOCs can exercise a profoundly emticompetitive effect on 
the market. The BOCs are the monopoly providers of local ex- 
chai^e service within their franchised areas. Being in such a pow- 
erful position, they have a variety of ways in which they can disad- 
vant^e manufacturers of competing products. For instance, look- 
ing only at customer premises equipment issues, the BOCs could 
employ advance knowlet^e with respect to changes in the local ex- 
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change network in order to achieve a "head Btart" over manu£ac- 
turers of products which would compete with their "house brand". 
The BOCb might also configure network interface specifications in 
a way which would work to the advantage of their own product 
line. Finally, the BCX^ could discriminate in favor of particular 
products with respect to types of interconnection, testii^, mainte- 
nance, and similar matters. 

The BOCs have the atrility to croesHSubsidize their development of 
specific products by configuring their activities in ways which 
would permit costs associated with equipment development to be 
assign^ to rate-based, r^ulated activities. Discriminatory trans- 
fers of network-related technical information also constitute a form 
of cross-subsidization. Particularly worrying to observers in the 
telecommunications equipment manufacturing industry, is the at- 
tempt over the peist two years to steadily erode the Computer II 
structural separation requirements and other regulatory con- 
strednts which might check the BOCs' potential for anti-competi- 
tive, cross-subsidization behavior. 

I^ind-in-hand with the ability and opportunity of the BOCs to 
discriminate and cross-sulKidize is the incentive to do so. A rate- 
based, regulated firm wholly iot^rated into manufacturing wUl 
have made an investment in a particular product line which is in- 
distinguishable from the investment made by manufacturers of 
competing products. Having made this investment, the BOCa' clear 
incentive is to maximize its return by favoring its "house brand" 
over other manufacturers' producte. Furthermore, the BOCs have 
the ability to cross-subsidize their development of specific products 
by configurii^ their fictivities in ways which would permit costs as- 
sociated with equipment development to be assigned to rate-based, 
regulated activities. This is a form of capitalization which is not 
available to competitors of the BOCs; it is an extremely anti-com- 
petitive type of behavior. 

It is important to remember that the antitrust litigation in the 
District Court amassed a detailed record of anticompetitive effects. 
The MFJ was intended to end the anticompetitive problem once 
emd for fdl by requiring the divestiture of the BOCs fi-om AT&T 
and its affiliated manufacturer and by prohibitit^ reintegration 
into the manufacturing business. 

The MFJ was the culmination of a 12-year effort by the U.S. to 
dismantle the finest communications system in the world because 
it was dominated by one vertically int^rated compfmy. It is almost 
incredible that the country is now being asked to contemplate as a 
desirable social and economic objective the prospect of seven new 
vertically int^rated telecommunications companies. 

The Congress should not disr^^ard the record which led to the 
MFJ. If the Congress is determined to consider I^islation permit- 
ting the BOCs to manufacture equipment — and quite franldy that 
is exactly how I r^ard S. 2565 — it should focus attention not only 
on the record compiled in the antitrust litigation, but edso on the 
evidence oimpiled in stete public utility commission proceedings. 
That evidence indicates that local telephone ratepayers do not ben- 
efit and Eu« indeed penalized when the telephone company buys 
equipment from an affiliated manufacturer. 
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Under the strictures of the MFJ, the BOCs have a greater inceai- 
tive to buy the best equipment available at the best possible price 
through competitive procurement. If however the BOCs enter the 
manufacturing business, they will resume the practice of buying 
their own afBhates' equipment at inflated prices and pass the costs 
on to consimiers in the form of higher teleimone rates. 

The BOCs most likely will become vertically integrated compe- 
nies like the old AT&T, and they will— like tiie old AT&T— have 
the abihty, the opportunity, and the incentive to engage in such 
cro8»«ubsidization. They will maximize their return by favoring 
their house brand over other manufacturers' equipment. They wiU 
not obtain the best quahty equipment at the lowest price. In the 
end, it will be the rate-paying consumer who will have to pay 
higher phone bills to finance this unnecessary expansion by the 
BOCs. For there is nothing which the BOCs buy today which 
cannot be supplied by one of the more than 500 domestic manufac- 
turers of telecommunications equipment. 

The BOCs have suggested that permitting them to engage in the 
manufacture of telecommunications equipment will help eliminate 
the precipitous slide in the U.S. telecommunications balance of 
trade. It is important to remember that, historically, the monopoly 
telephone industry did not export. On the other hand, indc^ndent 
equipment manufacturers frequently export a significant percent- 
age of their production. legislation allowing the BOCs into manu- 
facturing may cripple the ability of the most aggressive U.S. ex- 
porters to compete m world markets. To make matters worse, such 
l^islation woidd undercut U.S. efTorts to persuade foreign adminis- 
trations to open their domestic markets to manufacturers other 
than those indigenous manufacturers which they have historically 
favored. In any event, since the BOCs tend to diversify through ac- 
quisitions rather than de novo entry, no new productive capacity 
would be created and the U.S. trade balance would not be im- 
proved. 

Finally, turning to a brief consideration of the judicial process, 
we in indust^ are concerned that the l^islative efforts being 
made by the BOCs to circumvent the MFJ are an unprecedented 
usurpation of judicial authority and that, if successful, may encour- 
Eige further assaults on the independence of the judiciary. There is 
very much an issue of due process involved; in the industry coali- 
tion of people opposed to tne Dole bill, one hears talk of "court 
stripping". The way to reiine the MFJ is to wait for the report on 
the MFJ restrictions to be completed — a report which is mandated 
in the MFJ itself and which is currently being written by a Depart- 
ment of Justice consultant. When that report is in — and it is due 
by January 1st, 1987, a mere three and one-half months away — it 
will be time enough to consider lifting any of the restrictions. 
While these concerns do not fedl directly witHn the purview of thJB 
committee, they are relevant, nevertheless, in our belief that cur- 
rent EtOC endeavours may destroy the competitive, post-divestiture 
environment for telecommunications equipment. 

It is clearly a complex issue, an issue which should not be pre- 
judged by an arbitrary transfer of authority. In the meantime, let 
no one be fooled by the argument that the FCC can become the 
home for all telecotnmunicationB policy. For one must note that tfa« 
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Department of Commerce and the Department of State are not 
likely to relinquish their territorial claims, even if Judge Greene 
and the Justice Department are removed irom the picture. The 
real issue is whether the BOC restrictions should be lifted. 

I ask this committee to bear in mind that manufacturing, like 
long-distance and information services, is, at present, a competitive 
market — but it is a market highly vulnerable to unfair competition 
by the BOCs. The Dole Bill, if passed, would effectively provide 
them with carte blanche to expand into this competitive market. 
And, as I have stated, the evidence already ezists in state public 
utility commission proceedings to show what happens when the 
local monopoly telephone company enters competitive enterprises: 
the local telephone ratepayers do not beneUt and are indeed penal- 
ized. Since divestiture, the BOCs have already increased rates by 
$5 billion while diverting capital to countless competitive acquisi- 
tions and start-up ventures. In order to enter and subsidize compe- 
tive manufacturing, long distance, and information service enter- 
prises, even higher local rate increases will be required. 

In summary then, the Dole bill if enacted could result in an in- 
crease in local telephone rates and could complicate tiie task of 
State fuid Federal r^ulators. It would destroy the competitive en- 
vironment for telecom equipment, long distance, and information 
services, and would combine the worst features of both the pre- and 
post-divestiture eras. Thank you. 

[The foUowing information was subsequently received for the 
record:] 

QUfitnONS OF THE COHMTTTKI AND THE AnBWKRS 

Queation. Some have aigued that you simply want to keep the Bell Coropcmiea 
from competing with you — that you iust want to shut out the competition in monu- 
fitcturing. What is your response to tlmt argument? 

Answer. The whole of my testimony on September 16, 1986 addressed the itsue 
raited in this question. In brief, let me state Uiat the argument mentioned is a grass 
simplification and total distortion of our position. EIA/ITG is not opposed to compe- 
tition in nianufacturiiw; we welcome commtition and do ever][thing to encourage it. 
Our position is that the Bell (iterating Companies are a unii^ue type of potential 
competitor because they have monopoly control of telecommumcaUons services. Be- 
cause of this monopoly control, the BOCs are very veiy different from all other 
manufacturers of telecommunications equipment in tlie U.S.A. today. Allowing the 
BOCs int4i manufacturing would be a m^jor change in telecommunications policy; it 
will Berioualy harm the current competitive environment and will lead to a repeti- 
tion of the abusive practices which led to the AT&T divestiture in the first place. 

Queation. Don't you think that allowing the Bell Companies, with their vast re- 
aourcss, to manufacture telecommunications equipment would help the United 
States to compete internationally? 

Answer. Helping the U.S. to compete internationally may be accomplished in 
many ways. One m^or way is to open foreign telecommunications markets to U.S. 
producta Many of the current U.S. manufacturers of telecommunications equipment 
also have vast resources and have had little enouf^ success in penetrating closed 
foifiign markets. Opening foreign markets is on urgent continuing item at a govem- 
ment-to-govemment level. The advent of seven new U.S. manufacturers, no matter 
how large, will not of itself automatically change the policies of foreign govern- 
ments towards U.S. telecommuotcations equipment sales. 

„ a open plants overseas; 
American commitment to long-term investments in plants with efliaent production 
methods; on overall U.S. industrial-telecommunications policy are among oUier sug- 
■eetions made by industry analysts (see "USA Seeks to Close Telecom Market to 
Japan", Telecommunications, September 1986, 136-144X 
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Quettion. What will prevent the BBOCs from entering joint vcnturee with foreign 
companies or importing products which would be in diroct competition with domes- 
tic manufactureTB? 

Answer. This is precisely the sort of public policy question in which CongreM is 
rightly interested. Some months ago, one of the Rwional Bell Operating Ccnnpaiiies, 
Amentech, actually sought a waiver from the MFJ so that they could manuActure 
telecom equipment overseas. EIA/ITG opposed that request, a request which Judge 
Greene granted with the specific proviso that Ameritech could sell such mtiducts 
solely in overseas markets i.e. he ruled against "back-door" entry into the U.S. do- 
mestic market. 

"Back-door" entry into manufacturing, as envisaged in this question, contravenes 
the letter and the spirit of the Modified Final Judgement prohibition on manufac- 
turing. Effective and forceful administration of the IiIFJ will prevent its occurence. 

Queation. What provisions do we need to ensure that more American jobs will not 
be lost in high technology eu«bs? 

Answer. 1 can speak only for that hish technology area known as telecommunica- 
tions equipment manufacturing. In addition to the suggeetiona mentioned in my 
answer to question 2 above, I believe that the enactment of l^islation defdgned to 
open foreign telecom markets— l^islation such as S. 942 or HJt 3131— is Uie beet 
provision currently available to ensure growth in the U.S. telecom equipment mann- 
facturing workforce. 

The Chairman. Thank you, sir. 

Mb. E^asterling. 

Mb. Easterung. Good mommg. I am Barbara Easterluu;, execu- 
tive vice president of the Communications Workers of America. 
Our organization represents more than 600,000 private and public 
sector workers who live in all 50 States, in each of the 435 Congres- 
sional districts, and in more than 10,000 communities throu^out 
the Nation. 

My purpose in appeeiring before you today is to make the Mem- 
bers of this panel aware of our deep concern that the people who 
btiilt the world's best telephone system may be tossed onto the eco- 
nomic scrap-heap if S. 2565 is adopted in its current form. That 1^- 
islation, and indeed most of the debate on proposals to change t^ 
consent decrees, ignore the working people of the telephone indus- 
try whose dedication is indispensable in providing quality service 
to America and the world. 

Under S. 2565, communications workers would become the 
"ghost in the machine," a forgotten but essential element in the 
future of the industry. CWA contends that employee protecti(m 
should be a critical component of any legislation that could further 
restructure the industry in which our members play a vital role. 

In essence, Coi^ress EUiould assert jurisdiction over national tele- 
communications policy and take steps to ensure that the Regional 
Bell Operating Companies, AT&T, and GTE focus on people as well 
as profits. 

We would hope that the companies and policymakers would con- 
centrate on the human deficit of unemployment as well eis the cor- 
porate deficit in their vision of the future. While the telephone 
companies are busy romancing Wall Street with dreams of new 
economic horizons, we fear they may turn their backs on Maple 
Street where telephone workers live and on Main Street where 
they shop, unless the Legislative Branch intercedes. 

CWA members have already endured one wrenching restructur- 
ing of the telephone industry in this decade, caused by the divesti- 
ture of the American Telephone and Telegraph Company. That un- 
precedented corporate reorganization resulted in thousands of 
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loyal, efficient, telephone workers experiencit^ Iayof!s, down- 
^ades, pay cuts, transfers, and refusab to rehire them within the 
mdustry in which they were trained. Indeed, a climate of confusion 
and shattered morale cheiracterized the impact on employees 
during the last restmcturing of the telecommunications industry 
and continues to exist even teday. 
Now your Committee and the public at lai^ are being asked to 

S've another blank check, this time to the Federal Communications 
>mmission. The lessons of divestiture could not be clearer to us, 
but our members stand to be further disadvantaged. In the time 
since divestiture, we have seen a drop in employment in AT&T of 
some 33,000 jobs. In the telephone operating companies, we see an 
indicated drop of about 60,000 jobs; that is based on company num- 
bers in the Form "M" reports that were filed with the FlJC for the 
years 1983 to 1985. 

Let me give you a few examples of what these enormous num- 
bers mean on a human scale. One worker was declared surplus, 
moved 450 miles, and was declared surplus again and moved again 
70 miles. For a time after the second move, the man lived in ansh- 
ins camp and commuted home on weekends. 

Another working group's office was closed with the work trans- 
ferred to a city 2,000 mUes away. Only a few of the 360 employees 
were in a [XMition to accept such a move. 

Mr. Chairman, CWA firmly believes that Congress should play 
the chief role in authorizing any change in the business activities 
<^ the R^onal Bell Operatmg Companies. This important respon- 
sibility should not be handed off without detailed guidemce to the 
Federal Communications Commission, as would be the case if S. 
2565 were enacted in its present form. 

The FCC should not be given a blank check on such a significant 
matter. Occasionally even blank checks bounce. If S. 2565 is to 
become law, it requires amendments of the type you outlined at the 
time you eumounced these proceedings. Along this line, it is useful 
to be aware that the Federal Communications Commission is not 
equipped to deal with the employment aspects of any restructuring 
of the telephone industry. 

The Commission does not include on its staff a single tabor econ- 
omist. No manpower specialist occupies space in the Common Car- 
rier Bureau. In its order of June 18 in the Third Computer Inquiry, 
the FCC declined to act on CWA's request for supervision of the 
people concerns emerging from that me^or policy advance. As a 
demonstration of its lack of concern for the men and women em- 
ployed in the industry, the FXX? order brushed away our substan- 
tivepetition by a mere footnote. 

CWA has always supported efforts to permit development of the 
telecommunications industry. Today it is no different. We do not 
appear here to say that we will never support entry by the RBOCs, 
AT&T, GTE or others into new businesses. Still, some proposals 
cause more concern than others. Moreover, all proposals lack one 
essential ingredient: minimt i ni employee protections. 

Finally, given the lateness of these proceedings in the 99th Con- 
gress, we remain concerned that many key issues may not receive 
due consideration. However, these hearings certainly will be useful 
as a start for work in the 100th Congress. 
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Thank yOU. 

[The statement follows:] 



and the Federal court systemi the rationale was that the common carrier statutes cf 
1934 were not proving effective in dealing with the realities of the new "competi- 
tive" era. 

Your Committee is considering S. 2566, offered by Senator Dole. Let me caproBS 
our OTganization's strong reservations on this approach, unless it is amended to give 
definite guidance to the FCXD. As introduced, S. 2565 amounts to a "blank cbedc" 

While all of the Congressional activity did not lead to new l^ialation, we have 
experienced a m^jor revision of telecommunications policy through divestiture. Hie 
effects on workers were painfUl and devastating. At diveatiture. no employee protec- 
tion messuree were included in the agreement oetween the government and AT&T. 
The masterminds of the divestiture fiasco surely never thought of what the breakup 
would do to the people we represent or our international traJoe poeture. 

Now your CQniDutt«e and the public at large are being asked to give another 
"blank check" — this time to the Federal Communications Commission. The ksaons 
of divestiture could not be clearer to us — that our members stand to be further dis- 
advantaged. At divestiture, total employment in the Bell Operating compani 



588,000, with 566,000 in the regulated basic service business. At the end at 1985, em- 
ployees of the BOCe totaled 504,000, In the time since divestiture, we have seen a 
drop in employment in AT&T of some 33,000 ji^. In the telephone operating com- 
panies, we see an indtcatad drop of about 60,000 jofaa, based on numbers in the Form 
''M" reports filed with the FCC, for the years 1983 to 1985. 

Last February 20, CWA outlined the extensive hardships visited on individuals, 
families and working groups as a result of the divestiture. The list included some 
long-service employees, who were forced to move In some cases twice, then laid off. 
One worker was declared surplus, moved 450 miles, declared surplus a^ain uid 
moved another 70 miles. For a time after the second move, the man lived u 



ing camp and commuted home on weekends. Another example was in a supply 
house which closed, with 460 losing tbeir ioh^ about 125 were able to move to a new 
location, more tiian 100 miles away- Another 100 were aUe to take early retirement 
and supplemental pay benefits. The others received only termination pay. Another 
workiiw group's omce was closed, with the work tranaerred to a at^ 2,000 miles 
away. Otuy a lew of the 360 employees were in a position to accept a move. 

Wiile S. 2565 is described as essentially a very simple bill, it has serious flaws in 
that the FCC is cnven no guidance as to how it will administer the AT&T and GTE 
consent decrees. We recognize that the Congress cannot exercise day-to-d^ supervi- 
sion of telecommunications; but we suggest that these issues are so important and 
vital to the nation and its economy that the Congress must keep the finger on the 
pulse, to ensure that the FCC keeps to its job of exercising powers specifically dele- 
gated by the Congress. In fact, it has been the lack of clear and specific employ 
protection standanls which has led to enormous difficulties. No matter what version 
of l^islation ultimately is enacted, we believe the industry's workers deserve some 
tninimiim guarantees and protections. Indeed, we think that Congress, the courts or 
the FCC, if they do nothii^ else, should establish protections so that workers with 
15, 20 or even more years of service do not have to worry about arbitrary or unfair 
treatment. 

Issues relating to expansion of activities, entrj' into other lines of business and 
operations beyond an exchange carrier's franchised area involve more than anti- 
trust issues. They go to broader matters encomrassed in the term "public interest" 
and include, as inducted by Senators Dole and Danfbrth, questions cm natitaial secu- 
rity, trade balance, jobs and consumer interests. The FCC was created in 1984 to 
deal with issues where deli(»te balance is needed to be struck to determine which of 
a set of proposed actions would best serve the public interest. It is refreshing that 
the CongresH is looking at the public interest, rather than merely unrestrained cor- 
porate ^tivity, which appears to be the Commission's orientation. 

We take encouragement fi*om your proposed outline amendments to protect rate- 
payers and competitors and provide for safeguards. Since we do not have the actual 

t _r.L J ._ —p cajmot comment specifically. A worthwhile aspect 

iblic interest determinations to be made by the Gcnn- 
a employment of American workers. Currently th> 
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1 is not equipped to deal with the employment aspects of any industry 
reatructuriiiK it has neitiier labor economists nor manpower specialists. The Com- 
mission should be directed to develop this area of expertise. The CommissioD should 
be directed to develop tliis area of expertise. The Commission showed a lack of con- 
cern for the "people concerns in its June 18 order in the Third Computer Inquiry, 
by brushing away our substantive filing with a mere footnote. 

Under various proposals, the divested Bell Operating Companies would be allowed 
into new ventures including information services, manufacturing and inter-LATA 
toll service. E!ach of these needs to be addressed separately. 

We understand some BOCs wish to engage in "manufacturing" m the United 
States. We have long been seeking a definition of the term "manufacture," in con- 
nection with our long involvement in national trade policy. Currently, a mere do- 
mestic assembly (deration can be termed "manufacturing." Given the depression 
now existing in U.S. manufacturing, it would be useful to know if new plants will be 
added and wher^ it also would be useful to learn if the BOCs truly are experiencing 
abortagea or other actual difHculties in securing the goods they need to serve their 
customers. 

CWA has been a supporter of your bill, S. 942, and the companion House bill, to 
ensure a fair shake for U.S. telecommunications makers in foreign markets. We 
hope the 99th Congress will enact this legislation to Start to make a dent in the 
scandalous trade deficits. 

The provisionB of inter-LATA toll service by other than local exchange carriers 
was a key feature of the AT&T divestiture agreement. Its theory was to separate 
the monopoly-source local exchange services from the competitive-source inter-ex- 
change toll. We believe it is far too early in the poet-diveetiture era for any change 
in thu matter. 

The BOCs have said they wish to offer various kinds of information services, using 
existing facilities in most instances. The BOCS contend that their competitors are 
^ee to offer such services at will. The companies would and should use strict ac- 
counting procedures to protect competition and ensure that local exchange oper- 
ations are fiilly compensated for use of facilities and associated services. CWA is not 
inclined to press for structural separations, since the union has seen many of its 
members laid off and otherwise disadvantaged in the last two yean. 

CWA has always supported efforts to permit development of the telecommunica- 
tions industry. Today is no different. We do not appear here to say that we will 
nevsr support entry by the RBOCs, AT&T, GTE or others into new businesses. Still, 
BOme proposals cause more concern than others. Moreover, all proposals lack one 
eosenlaal ingredient— minimum employee protections to avoid the debacle we've wit- 
nessed in recent years. 

If the Congress enacts S. 2565 or similar l^islation, it should include a provision 
to require that the Commission will specifically conduct appropriate public interest 
wotwedings and decide on the basis of a full record. In this manner, the inevitable 
Court of Appeals process will consume a minimum of time and the policy judge- 
ments will be more appropriate. 

In the event l^pslation moves forward, we would work with the Committee to 
provide some language to address the concerns of the men and women whose lives 
would be changed by government and corporate action. Past experience shows that 
clear, unequivocal and enforceable standards must be given the court, the FCC, the 
RBOCs, AT&T, General Telephone and indeed any m^r industry employer, in 
order to protect the interests at America's telecommunications workers. 

As noted earlier in this statement, the Commission now lacks the staff reeourcee 
to handle this important aspect of regulating the business. We suggest the Commis- 
aion be directed to remedy that situation. 

Finally, given the latenees of these proceedings in the 99tb Congress, we remain 
ccmcemed that many key issues may not receive due consideration. These hearing 
certainly will be us^iil as a start fbr work in the 100th Congreas. By that time, the 
Department of Justice will have received the "Huber Report to be forwarded to the 
Diitrict Court for the required three^var review. The Court in 1987 may be adjust- 
ing its oversight of the AT&T and GTE consent decrees to meet some of the aims of 
inoponents of S. 2565 and H.R 3800. 

(The followii^ information was subsequently received f6r the 
record:) 
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QuBsnoNS OF Tm Chairman and thi 

Question. Do you think that Congrew should condition the entry of the Bell Com- 
panies into manufacturing on a requirement that they manufacture domesticallj? 

Answer. Yea. The Congress must aet conditions which make it impoamble for mr- 
eign-Bourced goods to be labeled or considerod "domestic." The rules must be sufB- 
cientl}' clear to the U.S. CuBtoma Service so that goods made abroad by foreim sub- 
sidianes of U.S. companies are either embargoed or entered at heavy tanns. An 
agreement barring entry was made by Ameritech as one condition of molting the 
line of bustiM« waiver to engage in foreign manufacturing operations. The District 
Court requires Ameritech to ensure that none of the foreign-produced goods enters 
the United States market. 

Quettion. Do you think that Congress should defoe "manufacturing" to distin- 
guish it fVom assembly of already-made parts? 

Answer. The Cod^ws must provide a clear definition of the term "_ 

ing" to ensure that far more than merely packaging and/or assembling a 

the United States. The legislative language would be phrased to ensure that dwma- 
tic "manufacturing" operations are not merely plants at which fbreign-imidnced 
components are assembled; the United States employment effect of such operations 
is essentially insignificant. In such operations, the "hi^-technology" aspects, in 
which industrial progress is made, do not accrue within the United States. 

One way to engage in deception in using that term "manufacturing" is as follows: 

Foreign components are sent to United States assembly plants in such a maimer 
as to ascribe more than 50% "value-added" in this country. The calculatim basis is 
the foreign-source price. The U.S. "value-added" b^ins with stateaide payment of 
ocean freight, insurance, customs and other costs associated with d^veiing the 
components to the "manufacturing" plant. Up to this point, the U.S. jobs content is 
essentially zero, or very slightly above zero. 

In the assembly plant, the so-called "manufacturer" then can include direct and 
allocated [dant coats, packaging of finisbed goods, shipping of goods to j<d>bers and 
wholesalers, and various sales, merchandising and advertising costs and profit 

The process described above involves very minor use of U.S. labor ana industrial 
plant capacity — none involving the seminal high-tedmology variety. Tha "hii^ 
tech" part is done overseas. 

Since the BOCa themselves have raised this domestic manufacturing issue to its 
present high pitch, they surely should consent to a considerably lees indefinite 
meaning of the term "manufacture" than can be at best inferred firom existing law. 
For example, domestic manufacturing should mean a mlnimnrn of 70% of U.S.-made 
components. This would be a reasonable standard, giving proper reccwnition to the 
fact that some minerals are not indigenous to the United States, ui calculating 
"value-added" for the purposes of this legislation, non-manu&cturiag coats sboula 
not be included. The lE^lative histoiy can and certainly should wovioe the crit^a 
for rules of origin of the telecommunications goods in question. The rules of origin 
would fall in several claasea. including goods which are wholly produced in the 
United States (some definitions were developed by the Kyoto Convention under aua- 
pices of the Customs Cooperation Council to simplify good»«ntry procedures). Also 
one can examine "substantial transformation" of materials within the United 
States, connoting the use of some foreign materials. In this latter category ore the 



in tariff heading, percentage limitation of the product's foreign value, and "siufi- 
cient working or processing^ to create a new and different article of commerce. 

Question. What will prevent the RBOCs from entering joint ventures with brogn 
companies or importing products which would be in direct competition with d<unes- 
tic manufacturers? 

Answer. One means of preventing joint ventures with foreign suppliers and otJier 
entities is to condition ^ant of the shift of jurisdiction sou^t in S. 2B66 thereon. 
The same kinds of conditions should be attached to importation of parts, subasaem- 
bUes, components, units and otherwise-deeignatcd goods. In this context, the "foi^ 
eign supplier" label would not be attached to foreign companies which actually 
produce goods in the United States. The same banning conditions would apply fully 
to attempted importation of products of foreign-baaed operations of United States 



In the year since public notice of the issue of allowing RBOCs to masubcture 
equipment, no clarification has been forthcoming. In fact, two contradictory state- 
ments come forth: 

a. H.R 3800 expressly provides for manufacturing in the United States; the 
RBOOi have been actively pursuing this legislation in the House of RepresantatiTCs 
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at the tame time aa then' an presain^ for S. 2666 in the Senate. On the sur&ce, tha 
RBOCa appear to be in ute context ofdomaatic manufacturing. 

b. In testimony September 16, an RBOC witneea declined to ccnnmit on domestic 
Bourcing of ita equipment needs, noting that foreign-sourcing probably would be 
done. 

In brief, to respond to this queation, the legislation can flatly impoae conditions on 
those seeking the legislation, the RBOCs. It waa the RBOCs that have raised the 
issue, including the 'domestic" benefits. 

Qualion. What provisions do we need to insure that more American jobs will not 
be lost in huh technolos^ areas? 

Answer. Enactment ot S. 942 is a key port of the solution. Prohibition of invest- 
ment tax credit can be another aspect, aa waa shovni in the Houdaille machine tools 
case, "nie foreign tax credit should be rei>ealed (as in the pending tax reform legisla- 
tion). Ilie United States should restrict investment in foreign manufacturing oper- 
ations, given the current status of domestic industry, i.e., the naar-depression in 
manufacturing, with only 78% of plant capacity currently in use. We are in proceM 
of buying another depression, unless the Congress acts to prevent it; "free trade" Is 
a baDxru[^ policy, encouraging the exit of la^ s^ments of American busineea ac- 
tivity to low-wage havens. 

The Chairman. Thank you. 

Mr. Barnes. 

Mr. Babnes. Mr. Chairman, thank you and the Committee for in- 
viting me to testify before these proceedings. Let me say that for 
quite some time now Southwestern Bell has heen calling attention 
to the policy crisis we see developing and the practical £slocationfi 
we are living with as a result of the terms of the AT&T Consent 
Decree. 

Enactii^; S. 2565 we believe will help untangle the emerging r^- 
ulatory gridlock which is stalling creativity and stiflii^ innovation 
in this industry. There are two atstuict and separetble sets of issues 
that I wish to discuss today. 

The first has to do with consolidatii^ Federal r^ulatory author- 
ity over the telecommunications industry with the FCC. 

The second concerns the line-of-business restrictions imposed on 
Southwestern Bell by the MFJ. We believe the forum for Eidminia- 
tering the MFJ should be cheinged from the decree court te the 
FCC, as called for in S. 2565. 

The Communications Act charged the FCC with oversight of the 
Nation's communications industry. Althoi^h the courts are clearly 
the appropriate forum for the resolution of antitrust litigation, 
judges should neither set nor administer national telecommunica- 
tions policy. 

On the one hand, we have the PCC charged with implementing 
policy based on the public interest as defined by Congress. And the 
Commission's actions Bxe subject not only to Congressional over- 
sight, but to the judicial review as well. The appellate process af- 
fords the same level of judicial protection agamst improper deci- 
sion-making as currently exists. On the other hand, we have the 
decree court with a more limited charter and not so clearly linked 
to the Congressional oversight process. 

In its evaluation of policy proposals the court uses a more 
narrow antitrust criterion. Congress in its oversight capaci^ has a 
well-defined statutoiy responsibility for making sure the Commis- 
sion is carrying out its public interest mandate. Under the present 
circumstance, the Congressional imperative is being thwarted. 
There is less public or poUtical accountability for the results of de- 
cisions made by the court. 
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For U8, changing the decree forum will mean a single source for 
Federal regulation rather than a multiple one, with multiple ol^eo- 
tives, and no place to resolve different results. 

The second pressing issue under discussion is removing the lines- 
of business restrictions imposed by the MFJ. Specific^y, we refer 
to prohibition against our entry into long-distance competition, the 
delivery of information services, and mtmufacturing. 

With respect to participating in competitive long-distance serv- 
ices. Southwestern Bell is not seeking immediate entry into that 
marketplace. What we do seek is the authority to make that hum- 
ness decision. The choice of whether or not to compete should be 
ours. 

As to oversight of this service delivery, there are no r^ulatory 
bodies in the land with the expertise of the FCC and the State 'Reg- 
ulatory Commissions. 

Another area of critical importance to Southwestern Bell is free- 
dom to enter the information services field. For example, the FCC 
has recently provided guidelines for our entry into the information 
services businesses, but we are still barred from doing so by the 
MFJ. And this is an example of dual r^ulation at its worst: That 
current prohibition denies our customers services they want find 
often cannot find emywhere. 

The third freedom Southwestern Bell seeks is the opportunii? to 
enter the field of manufacturit^. While we have no plans at 
present to engage in broad-scale manufacturing, the decree's re- 
strictions are general and undefined. As a resiilt, any aspect of 
brit^ing a product to market is subject to question. 

Finally, Mr. ChairmEin, I want to dispell some misconceptions 
surrounding the prospect of Southwestern Bell becoming involved 
in manufacturing. We ask only that Southwestern Bell be given 
the opportunity to compete on a national basis and on an equal 
footing with other companies. 

We can assure this Committee that cross-subsidies will not occur. 
Consumer interests are adequately protected by the r^ulatory 
process. . .a process that prevents cross subsidies and predatory 
pricing. 

Before I conclude, I want to clarify one point about why we sup- 
port S. 2565. The bill in my jud^ent does not grant and should 
not grant the FCC blanket authority to extend common carrier r^- 
ulation into non-common carrier lines of business. If it did, we 
would stroi^ly oppose the bill. 

We believe, however, the FCC should consult with other involved 
governmental sources before modifying the decree. Now is the time 
to enact l^islation to solve the procedurEtl gridlock created by the 
decree. 

That consultation could come with the Justice Department on 
antitrust matters. . .find with the Commerce Department on trade 
and telecommunications policy. 

Almost five years ago. Assistant Attorney General William 
Baxter appearecl before this Committee and said, and I quote: "The 
Modified Decree does not, and is not intended to, resolve all of the 
regulatory or legislative issues that may exist in- telecommunica- 
tions now or in tibe future." 
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We agree. And now is the time to enact l^;islation to solve the 
procedural gridlock created by the Decree. 

We look forward to working with you toward this goal. 

Thank you. 

(The followii^ information was subsequently received for the 
record:) 

QtJimONB OP THE Chairman and thb Angwebs 

Question. If you are permitted to manufacture telecommunications equipment, 
will you manufacture domestically? 

Answer. Aa stated in reepunse to this inquiry from Senator Riegle during the 
hearing. ". . . it is difficult for me to speculate on that ... we would be guided by 
the business climate that exists as to what ia the beet arrangement for our share- 
holder, and hopefully the climate in this country would be such that it would be 
conducive to our doing manufacturing here . . , ^d I believe that our atockholdera' 
interest is broader than just a dividend or the growth of a stock." 

To tboee comments we would add those further observations: The greatest poten- 
tial diort-run impact Southwestern Bell might have on the current trade deficit in 
telecommunications is to reduce the growth rate of imports. The reality is tjiat the 
United States is by far the largest market for telecommunications in the world. The 
regional Bell companies alone represent markets larger than Japan, France, Great 
Britain and Germany combined. (See attachments 1 and 2, enclosed.) 

We recognize this reality, just as the growing number of foreign-owned firms 
which have buUt assembly and warehouse operations in the U.S. recognize it. How- 
ever, the current terms of the Decree actually prohibit any BOC manufacturing ac- 
tivity at any level of the process from occurring in the United States. The net effect 
is to I'"'''' BOC entry into manufacturing to offshore locations and remove from 
BOC management and owners the opportunity to explore domestic operations. 

Table i. — Selected Mq/or World TelecommunieatioTU Equipment Markets 



e BeU Atlantic 

9 Pacific Telesia „. 

10 Southwestern Bell... 

11 Ameritech 

12 U.S. West 
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Quettion. Some have argued that the Bell Companies are in a rush ti 
and that they are more interested in becoming conglomerates than in providing 
good, low cost local telephone service. Would you care to comment on that? 

Answer. The passage of time since divestiture has been marked by numerous ef- 
forts to distinguish the r^onal BOCs both from their previous roles in the old Bell 
System and as individual, separate commercial entities. These steps were of greatest 
importance to the invesbnent community, elements of which initially appeai«d to 
view n^atively Southweatem's commitments to its core business of providing high 
quality, low coat telephone services to its customers. Members of the Committee 
may recall characterizations of our company as the "stick-to-our-knitting" region. 
Well-managed, careful expansion of the business into communicationB fields where 
we have strengths and expertise is the plan we have employed and intend to main- 
tain. That plan will work to the advantage of our t«lephone company customers be- 
cause it acknowledges the telephone business as our greatest strength and source ot 
expertise. All expansion since divestiture has occurred during a time when our tele- 
phone customers report increasing levels of satisfaction with their service. We are 
pleased that our recurring polling data among telephone subecribers is telling us 
that customer satisfaction is at an all-time high level, better than pre-divestiture. In 
the meantime, we are hearing no negative connotation from Wall Street ^bout our 
approach to managing what we have or expanding it in the directions we've chosen. 

Quettion. Is there a need to act quickly to life the line-of-business reetrictious? 

Answer, There is an urgency attending decisions about the forum for dealing with 
the public policy issues presented by the restrictions on our lines of business. Post- 
poning Congressional action until next year will only serve to subordinate concerns 
these restrictions cause in such areas as international trade, domestic research and 
development investment, widespread deployment of information access and other 
facets of the public and national interest. Delay will cause a continuation of deciidon 
making by tjie Judicial Branch. Delay will foreclose business opportunities. Elut, 
delay will not make the right decisions more clear or any less complex. 
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QuatUm. What wUl prevent the RBOCs from entering jmnt venturea with foreign 
CMnpaniei or importing products which would be in direct competition with domee- 
tic manubcturers? 

Answer. There is nothing present in this bill (S. 2666) to determine whether we 
should be allowed entry into domestic manufacturing. The bill seeks to place the 
question in a forum where the likelihood of competitive harm, if any, is asked in 
parity with questions concerning impact on labor, consumer, defenae and other in- 
tereste. And where questions of competitive harms resulting from continuing this 
restriction can also be raised and debated. 

The question of joint venturing with some foreign-based firm seems curious. It 
seems to euggeot that we would get the worst of any such arrangement we would 
enter. And it overlooks the high level of such joint venture arrangementa which eft- 
tablished U.S. telecommunications manufactureia have in place. The prdilem of im- 
ported producta which compete with those of other domestic manufacturers has a 
far more likely outcome of retaining the status quo than it is of changing it. 

QueifMn. What proviaions do we need to insure that more American jobs will not 
be lost in high technology areas? 

Answer. We tiiink the best assurance that "high-tech" jobs in general, and tele- 
communications jobe in particular, are not lost to other countries is to asaure that 
American companies which are proven creators of such jobs are not artificially pre- 
vented from uaing their capabilitiee by our own government 

QuetttoR. The antitrust case egainst the Bell System can be regarded as a result 
of regulatory failure. The FCC was unable to prevent the Bell System from engag- 
ing in anticompetitive behavior. Would the FCC be able to prevent anticompetitive 
behavior if the line-of-buainess restrictions were lifted? 

Answer. A large proportion of the 1974 government case against AT&T concerned 
matters outside the purview and authority of the FCC under the Communications 
Act During the course of the case some allegations were raised concerning matters 
wherein the FCC had at least some authority, but government attorneys argued 
that acting under color of FCC order did not protect the company from tdlegations 
61 antitrust violation. 

S. 2565 seeks to consolidate the inquiry of competitive harm (the antitrust stand- 
ard) and other inquiries, such as trade, employment service, and others into a 
single forum exclusively for the purpoee of managing the remaining elements of the 
AT&T and GTE Consent Decrees' provisions in ways beneficial to the public inter- 
est. The FbC would not be charged with new authorities to prevent anticompetitive 
conduct by the parties or others it regulates under the '34 Act. BOCe would contin- 
ue to be subject to established antitrust laws. And enforcement authorities would be 
neither usunied nor duplicated by enactment of this bill. 

Queitum. Have the Bell Companies satisfied the equal access requirements of the 
AT&T divestiture decree? 

Answer. Southwestern Bell has exceeded the benchmarks required for conversion 
to equal access over the years since first established. At this time, we have convert- 
ed all curtomer lines in all officee where required and where Interexchange carriers 
have idaced txmafide requests.* This meets the "conversion project" requirementa of 
Qw Decree and has involved nearly three-quarters of all Southwestern Belt custom- 
er lines. The remainder are subject to conversion at such time as bonafide requests 
are mode Iqr interexchange carriers and serving central office switches are upgraded 
or replaced to provide the physical capabUity to handle equal access. 

The ChairbiUN. Thank you, Mr. Beimes. 

Mr. McDonnell, is your view that there should never be any cir- 
cumstance under which Bell Operating Companies manufacture 
equipment? 

Mr. McDonnell. There is one circumstance, and tiiat is if their 
monopoly-controlled bottleneck facilities disappear. And there is 
every chance that that could happen. I do not see any technolc^cal 
improvement on the horizon that would cause that to happen, but 
in my opinion that is what will cause it to happen. 
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The Chaishan. Okay. Well, so long aa the Bell Operating Com- 
panies maintain a monopoly control over the local telephone serv- 
ice, you do not think they should be in the business of manufactur- 
ing equipment? 

Mr. McDoNNEix. That is correct. 

The Chairman. And you cannot see any way of monitoring or 
limiting what they could do that would relieve your concern? You 
favor an absolutely blanket prohibition; is that right? 

Mr. McDonnell. That is correct, which we have in other utilities 
for the same valid reasons. 

The Chairman. Mr. BeuTies, how do you respond to both Mr. 
McDonnell and to the representatives of the OCCs on the previous 
panel that the Bell Operating Companies are monopolies, that they 
have total control over local service and that therefore, if th^ 
were to get into the business of manufacturing equipment or pro- 
viding long-distance service or information service, they necessarily 
would stack the deck in their own favor? It would be necessarily 
noncompetitive, and we would be right back in the situation we 
were in pre-AT&T divestiture except that there would be a r^on- 
al split-up? 

Mr. Barnes. Well, the fact that there has been a breakup of tine 
Bell System and that there is an MFJ which governs the actions of 
the various former partners, clearly the one big fetctor that has 
broken the monopoly is the requirement to provide ell interez- 
change carriers equal access to that local exchange network. So 
that to me there is no more argument about having a monopoly for 
a bottleneck purpose of precluding anyone's gettit^ into that local 
exchange network. 

By the same token, as ffir as information services are concerned 
the proceedings that are going on today before the FCC and the 
Computer Inquiry 3 will provide an assurance against any kind of 
an intra lata bottleneck for information services by advocating so- 
called open architecture of the network, of comparably efficient 
connections in the network for all competitors and through part X 
which provides the accounting fences around the various enteiv 
prises and exchange network to assure no cross subsidy. 

So I think the arguments about bottleneck are outdated. And the 
facts simply spe^ for themselves that there is no monopoly bottle- 
neck today with respect to information services or with respect to 
loi^-distance carriers entering that marketplace. So I do not think 
those arguments hold any water. 

The Chairman. Let us suppose that Mr. McDonnell made some 
equipment that Southwesteni Bell also made. Would he be disad- 
vantaged in trying to sell that equipment to Southwestern Bell? 

Mr. Barnes. It would strictly depend on the quality and the 
price. Our basic policy is and has been in our procurement division, 
our procurement organization, that we evaluate all products on a 
^r and business-like basis and those products which provide the 
quality we need at the best price are the products we purchase. 
And it would not make any difference whether we manufactured 
them or somebody else. 

The Chairman. If you were manufacturing a product and Mr. 
IfcDonnell were and your purchasing people came to you and said. 
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"Well, we have just bought this from Mr. McDonnell," you would 
not be sore about that? 

Mr. Barnes. Not at aU. 

The Chairman. Senator Riegle? 

Senator Riegle. Thank you, Mr. Chairman. Let me just start, 
Mr. Barnes, by asking you, have prices gone up or down for local 
service, since we have gone through the divestiture? 

Mr. Baknss. Prices have gone up probably just slightly less than 
the CPI. 

Senator Riegle. So what would that be, say, for the average user 
in your service district per month? Can you give me a measure? 

Mr. Barnes. Yea. The average monthly bill for basic exchai^e 
service in Southwestern Bell Telephone Company serving area is 
roughly between $8 a month and $12.75 a month. That is for resi- 
dential, single, flat-rate service. 

Senator Ioeglb. That is the range presently? 

Mr. Barnes. Yes. 

Senator Ribglb. What would it have been prior to the breakup? 

Mr. Barnes. It would have been probably in the range of $6 to 
m ayb e {11. 

[The following information was subsequently received for the 
record:] 





Htl 


Lgw 


•W 


s 


DnntKi 11, 19S3 




K.K 


(1130 
15J1 


10.47 



















Senator Riegle. I know I am Eiskii^ you this just off the top of 
your head, so if you want to give me the precise numbers for the 
record I would ask you to do that if they vary ftvm what your esti- 
mates are here, but what has happened on the long-distance side? 

Mr. Barnes. Well, I think generally long-distance rates have 
tended to come down. 

Senator Riegle. Have they come down as much to ofbet this in- 
crease in the local service cost? 

Mr. Barnes. I really do not know whether they have or wheliier 
they have not. I do not have a real feel for tliat. I think they are 
probably somewhat comparable. 

Senator B^egle. Let me ask you, if you go into the manufactur- 
ing of telecommunications equipment, what is the likelihood that 
you would be doing it here in the United States with American 
workers versus getting involved in supply relationships with manu- 
facturing entities outside the country? 

Mr. Barnes. Well, I think it is mflicult for me to speculate on 
that. But just mplcing a couple of observations, it seems as if the 
tendency of American industry is to go offshore more and more 
with respect to manufacturing. I believe I read recently where 
AT&T is planning to open some overseas outlets I believe in Singa- 
pore or other locations. 
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So we would be guided by the business climate that exists as to 
what is the best arrangement for our Bhareholder, and hopefully 
the climate in this country would be such that it would be condu- 
cive to our doing our manufacturing here. But facing the realities 
of international trade and facing the realities of world-wide eco- 
nomics, I do not know exactly where we would go. We would go 
where we could maximize our shfireholders' interests. 

Senator Riegle. Well, that is a complex issue, and I appreciate 
the difficulty of it. You know, there are a lot of aspects to share- 
holder interest. I mean shareholders not only are interested in 
eamii^ and dividends, they are interested in what is happening 
in their communities. They are interested in whether th^ have 
jobs. They are interested in whether their kids have jobs. 

I think we need more leadership on the business side in all sec- 
tors — I do not just single you out; I am going to make tiiis point to 
all business people we talk to from now on — to see what we can do 
about creating more jobs in this country. I think it is now a matter 
of sufficient national urgency with a trade deficit of $175 billion to 
just shop offshore because it may have some perceived short-run 
economic advantage may in fact be bad long-run economics for a 
lot of reasons, for the county and eventually for industry sectors 
and finally for companies directly. 

So we have had some leadership. I know the man that runs the 
Walmart Stores in the country has decided that he is going to fea- 
ture American-made products and is doing so, and apparently it 
has not hurt him any. He seems to be doii^ well in terms of now 
that stock is valued and their sales performemce emd so forth. 

And I guess I would just hope that whatever lines of business 
you find yourself getting into that more emphasis can be given to 
the question of how we try to do this work in the United States 
with American workers, create more national income production in 
this country, and more national wealth which in turn can be spent 
on telephone services among other things. 

I am afreud if we edl just think in terms of other things and that 
that just is left as a residual, which is more or less the way it has 
been now, we are going to take our situation where we are now the 
number one debtor Nation in the world, we are adding to that 
international debt to the tune of a billion dollars every two and a 
half days, I think we put ourselves in a situation where eventually 
everything gets diminished including your company and every 
other company. 

So I hope that whatever develops here in the way of the evolu- 
tion of your own industry that this will not be something that just 
gets swept to the side but is thought of as a very central question 
that has to do with how the country is doii^ eis well as how the 
firm is doing. 

Mr. Baknes. Yes. I certainly do not disagree with that. And I be- 
lieve that our stockholder's interest is broader than just a diiddend 
or the growth of a stock. I think it is interesting to simply note 
that today to purchase telecommunications hardware we are forced 
to go offshore because there is only one manufacturer in this coun- 
try that produces that kind of hardware. And I think that kind of 
tells the story of what is happening with respect to manufacturing 
of telecommunications gear in this country. 



oy Google 



177 

Senator Ribgle. Well, I think that is an important point I think 
we are going to have to reverse that. When I look at uie deficit fig- 
ures in terms of telecommunications products, we are underwater 
there. In 1986 the estimate is that our deficit will be $1.6 billion. If 
you broaden it out to a broader gauge of electronics-based products, 
we had a surplus in that area of the trade account of |7.4 billion in 
1980. We are now running a $16 bUlion deficit. 

So there has been a real hemorrhage of that kind of activity out 
of the country, and it is a serious problem. I do not suggest that 
you can solve it by jrourself, but I diink it needs to get elevated if 
we are going to come in here to talk about problems that relate to 
this manner of business. This is a big part of the problem. 

And we are going to have to find a way to change these trend 
lines. And I do not know who does it, whether it is the manufactur- 
ers who are here now or whether new people are going to have to 
come into the business. But I do not think it is sufficient for us to 
continue to see all this activity move offshore. And if the compa- 
nies by themselves and the industries are not strong enough to 
Btart to reverse these trends, then they ought to speak to our Gov- 
ernment about it and the President, the Secretary of State, Con- 
gress and others have some role to play if we axe going through a 
national impairment of our manufacturing capability and every- 
body says, "Well, really I cannot do much about it." 

Mr. Barnes. I would just metke one other comment. The fact is 
that being precluded from being in manufeicturing, we have very 
little ability to do R&D, research and development. 

The facts are that research and development is going offshore in 
this country as well as the manufacturing. And I think that is a 
terrible tragedy that is happening, plus the fact that much of the 
sophistication that is edready av^lable in the local exchange net- 
work is being put in terminal devices offshore because we are pre- 
cluded from being in the information business or being precluded 
from being in manufacturing and thus have no incentive to do re- 
search and development. So there is a lot more to it than just 
making hardware. 

Senator Riegle. Mr. McDonnell, let me just bridge over to you on 
this question and then I want to ask one question of Ms. Easterl- 
ing. And that is: How do we reverse this situation? They would like 
to get into the manufacturing business and they are not willing to 
say one way or the other whether to produce here or offshore, but 
how do we b^in to address this problem? Whether they are in the 
act or out of the act, how do we start to see more forward pn^ress, 
if you will, out of the industry that you are here speaking for? 

Mr. Mci)ONNELL. Well, I think first we ought to set the record 
straight There are over 500 U.S. manufacturers of telecommunica- 
tions equipment, not just one. Most of those have come into exist- 
ence since the 1968 CfLrter Phone decision by the FCC which start- 
ed to permit people to attech their own customer premises equip- 
ment to the monopoly network. 

Up until that time, that stetement would be basically true. 
AT&T was clearly the dominant manufacturer of telecommunica- 
tions equipment, and then each of the other monopoly carriers had 
aome of their own manufacturing capability. But that situation is 
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simply not true today. There are over 500, and this was shown in a 
etudy that was done at the International Trade Commission. 

Mr. Barnes. Not switching equipment. 

Mr. McDoNNGix. So it is a very robust domestic telecommunica- 
tions market. 

Senator Rieglb. I heard Mr. Barnes say "not sourcing equip- 
ment." 

How many are in the sourcing equipment? 

Mr. Barnes. Switching equipment. 

Senator Riegle. Switching equipment aspect? 

Mr. McDoNNEU.. Well in switching equipment there are — in fact, 
I can name them: AT&T, Northern Telecom, Incorporated 

Mr. Babnbs. That is a Canadian company. 

Mr. McDonnell. No, Northern Telecom, Incorporated, is a 
North Carolina-hased U.S. manufacturer of switchi^ equipment. 
And the AT&T. 

There is also Digital Switch Corporation in Dallas, Texas, Rock- 
well, GTE, and of course there are also some other companies that 
are foreign-owned that have U.S. subsidiaries in the switching busi- 
ness such as NEC America, L.M. Erickson, Seaman's, all of whom 
have manufacturing here in the United States or they would not 
be eligible for membership in our organization. 

The Chairman. Well, let me just say that when I am haranguing 
the Japanese and other countries about buying American telecom- 
munications equipment, I do not express satisfaction when they say 
they are doing business with Northern Telecom; that is a Canadian 
company, not an American company. 

Mr. McDonnell. Northern Telecom Limited is a Canadian com- 
pany. Nothem Telecom, Inc. is a wholly owned U.S. subsidiary, 
headquartered in Nashville, Tennessee. 

Senator Riegle. Northern Telecom, I gather — I am not intimate- 
ly familiar with that company — I gather they produce some things 
in the United States and some in Canada; is that correct? 

Mr. McDonnell. That is correct. 

Senator Riegle. And I suppose in some other places. But we 
probably oi^ht to get for the record exactly how much of their pro- 
duction is in the United States. And I would hope tiiat it is increas- 
ing. I would hope that it is going up. 

[The following information wEis subsequently received for the 
record;] 



Hon. John C. Danforth, 
ChairTnan, Committee on Commerce, Science and Transportation U.S. 
Senate, Washington, DC. 

Deab Mr. Chairman iDuring the September 16 Committee hearing on S. 2566, the 
Federal TelecommuDicationB Policy Act of 1986, some questions were rained coa- 
ceming the U.S. character of Northern Telecom Inc. and the location and extent of 
its facilities in the U.S. 

Senator Riegle concluded the colloquy, which occurred during the panel consisting 
of representatives of Southwestern Bell, the Electronics InduBtriea Association, and 
the Communications Workers of America, by suggesting that the record reflect "ex- 
actly how much of their [Northern Telecom's] production is in the U.S." 

Northern Telecom Inc., a U.S. company chartered in Delaware, is the second larg- 
est manufacturer of telecommunications equipment in the United States. We have 
more than 20,000 employees throughout the United States in 15 manufacturing fa- 
cilities and 15 R&D centers. The investment in the United States exceeds $1.5 bil- 
lion. Only AT&T Technologies, the former Western Electric, manufactures more 
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•quipment in the U.S. thim Northern Telecom, and Northern Telecom is the only 
company manufacturing telephone handsets in the U.S. since ATAT has moved its 
production overseas. 

Our U.S. employees and facilitiee produce information and telecommunications 
equipment for U.S. telephone companies including all the Bell Operating Compa- 
nies, corporations, the U.S. Congress and for agencies and departments of the uS. 
Ooverament Our equipment is in use by the Department of Defense, U.S. intelli- 
gence agendee, and the White House. Lost year we produced and eold as much digi- 
tal Bwitching equipment in the U.S. as ATftT. 

As you are aware, the U.S. company was recently Bucceaeful in being awarded a 
(250 million contrw^ by Nippon Telegraph and Telephone for digital switchiiu 
it which will be manufactured at and shipped from our facnlitiee in North 



The U^. company, which is a wholly-owned subsidiary of Northern Telecom Lim- 
ited, a Canadian corporation, is now responsible for approximately 70 percent of the 
revenuee of the global corporation. Products manufactured and sold in the United 
States or expOTted from Northern Telecom's U.S. facilitiee are more than 80 percent 
Bourced domestically. A list of our U.S. manufacturing facilitiee is attached. 

I would request that this letter be made a part of the hearing record. 
Sincerely, 

NOKMAN L. DOBTNB, 

Vice Preaident, Public Affain. 

Enclosure. 

Northern Telecom's m^jor installations in the U.S., in alphabetical order, are: 

Ann ArW, Mich., where more than 300 employees work in a computer center 
and research and develojMnent installation. 

Atlanta. Ga., where about 1,300 employees manufacture and market digital trans- 
minion equipment. 

Concord, N.H., where about 450 employees manufacture data testing and commu- 
nications network monitoring systems. 

Dallas, Texas, where 1,700 employees work in several offices as well as a jdant 
making very large private branch exchanges, and a second plant reconditioning 
computer equipment. Headquarters of Northern Telecom's Integrated Offic« Sy>- 
tenu group is located in Dallas. 

Marlton, N J., where about 260 employees manufacture data test instruments and 
automated nrstems to maintnin and administer data networks. 

KlinneapoUs, Hinn., where about 1,000 employeea manufacture data and word 
processing equipment, including the Meridian DV-1 data voice system. 

Moorest o wn, N J. , where about 350 employeea manufacture data testing and com- 
munications network monitoring systems, 

Morton Grove, Ql., where fdwut 850 empl^eee ooanufacture the euK>orting hard- 
ware used by telephone companies to interconnect their central switching centers to 
home and businees locations. 

Nashville, Tenn., where, in addition to the headquarters of Northern Telecom 
Inc., the compcmy operates a terminal manufacturing plant Total employment is 
approximately 1,300. 

Raleigh-Durham area of North Carolina, with four manufacturing planta in the 
vicinity, where more than 6,000 employees manufacture digital central ofKce switch- 
ing equipment for telephone companies and switches for interexchange carriers. 
This is headquarters of the Integrated Network Systems group. 

San Di^o, Calif., where 350 employeee dengn and manufocture semiconductor 
components in the company's integrated circuit [Jant. 

Santa Clara, Calif., where some 1,200 employees manufacture digital businees 
cmnmunications systems or private branch exchangee. 

West Palm Beach, Fla., where 800 employees work in two plants manufacturing 
printed circuit boards and hybrid substrates. 

Senator Riegle. Let me just raise one other thing here. I just 
want to make an observation about something that the people in 
the computer chip business have said to me when they have ap- 
peared before the Senate Banking Committee, Intel and others, to 
talk about the d^ree to vehich they are being impaired by intema- 
tional competition and being frozen out of foreign markets, and it 
relates to what the Chairman has just said. 
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The^ have testified before the Banking Committee, that industry 
and Silicon Valley in large measure, that they have been shut out 
of the Japetnese meirket bo long emd bo completely that thev have 
been permanently impaired as companies, that they now have a 
built-in capital insufficiency and R&D underperformance that has 
accumulated over the years so that they feel now that they are not 
in the position to go head-to-head on a full-line biisis with Japanese 
companies, and that they now have to look for mcu'ket niches. 

It was very striking testimony that we got from them to that 
effect that they feel that they now have been dwEirfed in terms of 
their current capability in the future because of these entrenched 
market patterns where they have been denied their fair share of 
what they should have gotten in the Japanese mEU*ket. It is very 
troubling. It is not clear exactly how we solve that now, but it cei^ 
tainly has a bearing I think on the future of this industry. 

Ms. Easterling, if I have got your numbers right, you feel that 
there have been 33,000 jobs lost from AT&T since divestiture and 
about 60,000 lost from the operating compiuiies. Did I get that 
right? 

Ms. Easterling. Correct. 

Senator Riegle. So that is roughly 100,000 jobs that have disap- 
peared since that period of time. How sure are you of those num- 

Ms. Eastbrung. Well, as I indicated in my testimony, the one 
figure was secured from the FCC, and the other are figures that 
have been provided to us by the indust^. 

Senator ibEGLE. How does the CWA feel about allowing the oper- 
ating companies to get into manufacturing? 

Ms. Eaoterung. Well, for a long period of time, we have been 
very much concerned with the definition of "manufacturing," and 
we have been seeking such a definition. We have been a strong 
supporter of the Chairman's bill, S. 942, and the companion bill in 
the House, but we too are concerned as to where the manufactur- 
ing will take place, who is going to do the manufacturing, and 
whether it is going to be in this country or elsewhere. We think 
that that is atsolutely necessary, if any decision is going to be 
made, that that information should be made available. 

We just think that we need to provide jobs in the United States. 
And one of the things with the telephone worker is that they are 
hit both ways. K you move his job or her job overseas, that is a job 
that is lost. 

On the other hand, if the auto manufacturer moves the plant 
overseas, first the telephone worker takes the telephones out o£ the 
abandoned plant and then he takes them out of the auto workers' 
homes. 

So we have been deeply affected by the trade situation and have 
been working very hara on securing passage of some bill and we 
feel very strongly that something must be defined more definitely, 
if we are to permit manufacturing. 

Senator Riegle. And how about information services? 

Ms. Easterung. On information services, we have taken — I do 
not want to say we have taken a position because we have not — we 
have commented that perhai» that would be the most reasonable 
avenue for the BOCs to move inta 
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Senator Ribgle. So you would be open to that? 

Ms. Bastesung. We would be open to discussion on that. 

Senator Riegle. And your view on just long-distance business? 

Ms. Easterung. On the long-distance business, we are somewhat 
apprehensive about the long-distance business. One of the thin^ 
that concern us is no matter where you spread it around, there is 
only so much long distance business. So if the BOC in fact was seU- 
ing the long-distance service eind AT&T were to lose that business, 
our employee would be lost to AT&T. 

Somebody loses and right now we do not have the ability just to 
arbitrarily say to you that that person who would be laid off, for 
example at AT&T, would be employed at the BOCs. That is not the 
case. 

Senator Riegle. Mr. Chairman, I may have some additioneil ques- 
tions for the record. 1 would like to note that Senator Gore has 
been necessarily absent during most of these hearings because he is 
involved in the impeachment hearing that is going on with the 
Federal Judge and he has asked that I £isk for him that his state- 
ment be included in the record eind that his questions be submitted 
for the witnesses and answered also. 

The Chairman. Fine. 

Thank you very much for your testimony. 

The final panel will be Mr. Uzal Martz, on behalf of the Ameri- 
can Newspaper Publishers Association; Mr. Gene Kimmelman, 
Consumer Federation of America; James Fischer, Missouri Public 
Service Commission, on behedf of the Nationed Association of Re^- 
latory Utility Commissioners; and Ronald Stowe, Pacific Telesia. 

Mr. Martz, would you like to go first, please? 

STATEMENTS OF UZAL HARTZ, JR. PUBLISHER, POTTSVILLE RE- 
PUBLICAN, ON BEHALF OF THE AMERICAN NEWSPAPER PUB- 
LISHERS ASSOCIATION; GENE KIMMELMAN, LEGISLATIVE DI- 
RECTOR. CONSUMER FEDERATION OF AMERICA; JAMES BL 
FISCHER, COMMISSIONER, MISSOURI PUBLIC SERVICE COM- 
MISSION, ON BEHALF OF THE NATIONAL ASSOCIATION OF 
REGULATORY UTILITY COMMISSIONERS; ACCOMPANIED BY 
BRUCE HAGEN, COMMISSIONER, NORTH DAKOTA PUBUC 
SERVICE COMMISSION, CHAIRMAN OF THE NARUC COMMITTEE 
ON COMMUNICATIONS; AND RONALD F. STOWE, VICE PRESI- 
DENT/WASHINGTON OPERATIONS, PACIFIC TELESIS GROUP 

Mr. Mabtz. Mr. Chairman, and Members of the Committee 

The Chairman. If you could withhold, Mr. Martz, I am sorry. We 
will wait until the people have a chance to leave and get the doors 
closed. 
Thank you, sir. 

Mr. Mabtz. I appreciate the opportunity to appear before you 
today on behalf of the American Newspaper Publishers Associa- 
tion. 

In the interest of time, I will quickly highlight my oral state- 
ment. I think one of the most important challenges facing the 
Senate, as it reviews the administration of the AT&T consent 
decree, is to assure the preservation of the decree's diversity princi- 
ple. The diversity piinaple holds that companies possessing monop- 
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oly power over telephone communicationa should not be allowed to 
own or control the information carried on their monopoly facilitiee. 

This telephone company monopoly power over the transmiBsion 
of electronic information services is as strong now as it ever was. 
Accordingly, the reasons justifying an unequivocal retention of the 
diversity principle are just as comi>elling today as they were four 
years ago, when there were extensive legislative and judicial pro- 
ceedings which resulted in the Senate adopting it in S. 898 aiuj 
Ju^^ Greene including it in the consent decree. 

We commend the Qnairman and this Committee for not b^ng 
stampeded into this process and following a thorough process on 
the question of changes to the consent decree. The issues relating 
to the protection of ratepayers, enhancing competition, promoting 
international trade are no less complex today than they were four 
years ago, nor are they deserving of any lessened inquiiv today 
than that undertaken in Congress and the courts which led the di- 
vestiture in the first place. 

Certainly such enlightened inquiry emd precision drafting of any 
legislation aire essential to meeting your stated objectives that 
there can be no doubt as to what Congressional intent is on these 
issues in this area. 

ANPA'b position on these issues is based upon our total commit- 
ments to first the development of the best possible technology and 
services at the lowest cost; emd second, to a full and freely competi- 
tive marketplace for electronic information services, and one that 
is character^ed by a diversity of electronic information service pro- 
viders. 

In the first instance we recognize and support the key role of the 
BOCs in the development of sophisticatod voice data networks for 
all users. However, in the second instance we firmly believe that in 
the light of the imchanged monopoly power of the telephone com- 
panies removal of the electronic publishing limitations on AT&T 
and those on the BOCs would unleash the risks of anticompetitive 
behavior and threaten the diversity of information services. 

As more fully contained in our fiHngs with this Committee in 
July and the written testimony in response to your questions lead- 
ing to these hearings, ANPA proposes: 

One, that any shift of the Consent Decree administration away 
from the antitrust court should include a firm statuttny bu* 
against monopolization of information content by the BOC& and 
AT&T. Such a statutory bar would be consistent with prior expres- 
sions of policy by the Senate. It would ^ve the assurances of a 
freely competitive marketplace to both existing and potential elec- 
tronic information service providers, and it would ensure that the 
FCC would be less likely to adopt conflicting policies. 

Two, relief from the statutory bar would be based on an objective 
75 percent market dominance test unrelated to any passage of time 
and not subject to undue administrative discretion. When a tele- 
phone company would have less than a 75 percent customer-based 
market share for local or long distance telephone service, it could 
be found to no longer have monopoly power. However, before it 
could then enter the electronic information services market, it 
would still be required to demonstrate that there is no substantial 
possibility that it could use its market dominance to impede compe- 
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tition and clearly defined protective safeguards would need to be 
met. 

Mr. Chairman, we feel that the diversity principle remains the 
best guarantee of ensuring both a competitive marketplace and di< 
versity of information sources for all consumers. ANPA's proposal 
enables the telephone companies to enter the marketplace when 
they no longer have a monopoly bottleneck and can demonstrate 
that there would be no dan^r of anticompetitive behavior in their 
capacity as a dominant earner. 

To these ends, we are confident that the Senate will maintain its 
leadership role on these issues, eind we appreciate the opportunity 
to express our views. 

[The statement follows:] 

STATaMENT OF UzAL H. Martz, Jr. 



mpreciate the omiortunity to apfwar 
^fewspBpe^ PubliBbera AsBcxdatioii. 

. „ . I a trade assodatioii 

nearly 1,400 member newspapers which account for about 90 percent . 

daily and Sunday newspaper circulation in the United States. Many non-daily new»- 
papert also are members. 

I, INTRODUCnON 



[•.K 



islation addreoing the AT&T Consent Decree, ANPA is ^ded by the firmly held 
belief that the Congress must preserve the Diversity Principle. The Diversity Princi- 
ple provides that monopoly telephone companies snould not be allowed to own any 
interest in or control over the information which flows through their transmission 
facilities. Because AT&T and the BOCb continue to hold undiminiBhed monopoly 
power, any shift of MFJ administration from the district court should include a stat- 
utor}' enactment of the Diversity Principle in the area of electronic information 



The electronic information services indusUy is one of the most eiciting and prom- 
ising fields being developed today. Electronic information services can provide cua- 
tonwrs with news, pohtical, editorial, advertising, product, service, financial, educa- 
tional, literacv, transactional, sports and religious information. This new industry 
will ccnnbine nigh technology with home and office equipment to enable such infor- 
mation to be delivered at the touch of a home computer or telephime. 

Electronic information services use a variety of different technologiea, including 
voice storage and forwarding, mass public announcements, interacUve voice re- 
spcMiae systems, electronic nuul. transactional services, and specialized business and 
general consumer database services. The services can encompass a variety of value- 
added functions beyond the mere offiering tS information itself, including the pack- 
aging, classifying, sorting, brokering, and addressing of the information. 
Tlw one fundamental characteristic of electronic information services is their de- 
mdence for transmission upon the local and interezchange telephone network. The 
Iveraity Principle recognizes that it is inherentiy anticompetitive and ultimate 
oangerous to p^mit monopoly telephone companies to own any interest in or con- 
trol over electoonic information which is transmitted over their transmission fadli- 
ties. The Diversity Principle embodies the sound antitrust considerationa which rec- 
ognise the potential for anticompetitive abuse by the owners of essential monopcdy 
ncilitiee when such owners also compete with those who must use the facilities. 
And, as you know. Judge Harold Greene incorporated the Diversity Principle into 
the HFJ, prohibiting uie BOCs and AT&T from providing electronic information 






Tbeee abuses which may occur absent the Diversity Principle include the ability 
of AT&T and the BOCs to discriminate against unaffiliated electronic infbrmatian 
service providers. For example, a carrier might fulfill service orders fbr its afRliate 



la of the electronic information affiUate with n 
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paymenta. The croB»«ubiidizatioii can take very subtle fonns, including transfen of 
peTSonnel with critical knowledge obtained at ratepayer expense. OvMall, Ute ElOCk 
and AT&T are able to use a substantial amount (rf information derived solely firetn 
their monopoly operations — about technology, customer proprietary network infor- 
mation, marketing — giving an unfair advantage to their electronic information aerv- 

Mr, Chairman, the ANPA remains committed t 

policy that fosters a diverai^ of information sourcee . _._, 

furtherance in theee goals tiiat, five years ago, the ANPA embraced Qie Diversi^ 
Principle, which providee that: "Telephone companies which control transmiarioD 
fadlitiee should be barred from originating controlling, or having any interest in, 
the information content transmitted over those facilitiee." 

We believe that the Diversity Principle is alive and has worked well, and that 
there has been a significant increase in the range of available electronic infi>nna- 
tion servicee during the past several years. However, much remains to be accom- 
plished. 

We believe that the Diversity Principle promotce this nation's First Amendment 
policies. As you know, the Supreme Court has recognized that; "[tihe widest possible 
dissemination of information from diverse and antagonistic sources is essential to 
the welfare of the public, that a free press is a condition of a free society." 

The First Amendment, as Judge Learned Hand observed: "presupposes that right 
conclusions are most likely to be gathered out of a multitude of tonsuea, than 
through any kind of authoritative selection. To many this, and always will be, folly; 
but we have staked upon it our all," 

It is clear that an underlying poUtrv of the First Amendment is to pnnnote diveisi- 
ty and competition in public voices. This poli^, reflected in the Diversity Principle, 
must play a central rote in any legislation affecting BOG or AT&T entry into elec- 
tronic information services. 

The Diversity Principle is neceesary because the electronic information services 
market is very fragile. Theee services are highly sensitive to an; delay in delivery 
and any d^radation in quality. Electronic information services are just beginning 
to establish themselves, and they can easily be crushed by AT&T and BOCa. Once 
crushed, these services are not l&ely to rise again, and a critical diversi^ ia voices 
will be lost 

It would be inaccurate to believe that the First Amendment and public policy con- 
siderations that mandate diversity in the telecommunications marketplace are lim- 
ited only to news and editorial information. The U.S. Supreme Court has held, in 
cases such as Virginia State Board of Pharmacy v. Virginia Gateway Consume 
Counsel, that the free flow of information is equally as important when it concerns 
commerce as when it involves news and political opmion. 

As we all know, consumers may now obtain a wide variety of information r^ard- 
ing such matters as legal services, real estate, medications and utility services. 
These diverse sources of information allow the marketplace to flourish, and expand 
the range and prices of available services — ell to the ultimate benefit of the con- 
sumer. And, in addition, a competitive marketplace for electronic information serv- 
ices will lead to the lowest cost of the American consumer for theee services. 

The Senate itself previously has expressed its commitment to the Diversity Princi- 
ple. In 1981, the Senate pawed S. 898 which by its terms embodied the Diversitr 
Principle. This Committee made clear in the report accompanying the bill that it 
was concerned about the combined control of telephon exchange facilitiee and infor- 
mation content or access. This concern was addressed i^ barring AT&T and ito af- 
filiates (which then included the.^OCs), from the provisions of "mass media serv- 
ices" over their own tines. 

In turn, in 1982, the Diversity Principle was incorporated into the settlement of 
the federal antitrust suit against ATftT. Under the MFJ, the BOCs and their afEUi- 
ated enterprises are prohibited from providing "information aervicee," defined m 
the offering of a capability for generating, acquiring, storing, tranafonning, process- 
ing, retrieving, or utilizing, or making available information which must oe con- 
veyed via telecommunications. AT&T is prohibited from engaging in electronic p«ib- 
lishing over its own transmission facilities at least until August 24, 1989. "Electron- 
ic publishing" is defmed in the MFJ as the provision of any information wbdch a 
provider or publisher has, or has caused to be, originated, authored, compiled, ccd- 
lected, or edited, or in wtiich it has a direct or indirect fmancial or propnetaiy in- 
terest, and which is disseminated to an unaffiliated person through some electronic 
means. Judge Greene has treated electronic publiahmg as foiling within the defini- 
tion of information s« 
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Judge Greene has made clear on a number of occaaiona that the BOC informatioii 
aervioea prohibition is one of the core MFJ restrictions. It was deemed necessaiy be- 
cause otherwise the BOCs would have the incentive and the ability effectively to 
dtBcrimilUlte against competing electronic information providers. Sinularly, given 
AT&Ta domination of the interexchaiwe market, the MFJ Court found that com- 
petitiTe considerations neceasitated AT&Ts substantial exclusion from the electron- 
ic publishing field. 

Ilw BOOa and ATftT were excluded ^m information services and electronic pub- 
lidiing, respectively, both to prevent anticompetitive conduct by the telephone com- 
panies having a monopoly of the transmission facilities and for an additional reason 
unique to the electronic information services area. Specifically, these ssrvicea raise 
substantial First Amendment concerns, as I have previously discussed, llie MFJ 
Court concluded that domination of electronic information services b^ the BOCs and 
AT&T, as a result of their control over critical transmission facilities, was a veiy 
raal danmr that threatened the diversity of information sources otherwise fostered 
by First Amendment policies. 

ANPA continues to believe that the MFJ Court is the most apropriate forum for 
administering the provisions of the MFJ. However, if the Congress should transfer 
jurisdiction to the FCC, it is critical that the Diversitv Principe be preserved. The 
best w^ to BCliieve this goal is through enactment of a statutoty ban on BOC and 
AT&T provision of electronic information services. 



Given the significance of electronic information services as sources of inf<)nnation 
to the puUic, as 1 described previously, the Congress must take care to ensure that 
theae servicss, and especially their iiubrmation content, are not dominated by one 
company. At present, the BOCs and AT&T retain effective monopoly control over 
Eaciuties critical to the provision of electronic information services, u light of this 
continuing monopoly domination of transmission fadUtiea, because alternative safe- 
guards are not adequate protections, and because the FCC has shown a predispori- 
titm toward removing the electronic information services restrictions, it is necemar}' 
to enact the restrictions on BOC provision of information services and AT&T provi- 
sion of electronic publishing into law if administration of the decree is removed 
from the federal district court. 

A. TTte BOCs and AT&T Retain Monopoly Control Over Bottleneck Facilities Critieal 
to Electronic Information Services 

The BOCs were barred by the MFJ from the infonnation services marketplace be- 
cause of the dependence of such services on the bottleneck local exchange network; 
if tbsy were not excluded, according to the MFJ Court, the BOCs would have both 
Uie incentive and the oppicntunity to promote their own information service activi- 

tlea at the expense of competitors. N "^ '- '^ — ' ^ _._—. .l-_ _...._.:__ .i__ 

BOCb retain control of local exchange 
pendent on local exchange facilities. 

The BOCb repeatedly have claimed that they now face competition and that their 
bottlenecks have dissipated. Anyone subscribing to local exchange service, whether 
a hinne consumer or large user, can tell you how much competition there is for local 
telephone service— virtually none. The unchanged monopoly situation has been con- 
firmed by a number of observers in recent months. Judge Greene found in an opin- 
ion earlier this year that "the "bottleneck' monopolies continue to exist as before," 
and "the ability to exploit the bottlenecks anticompetitively has remained precisely 
the same." Likewise, the Department of Justice, in a filing with the FCC recording 
the agency's proposal to allow the BOCs to provide customer premises equipment 
without structural separation, stated in May of this year that "the great majority of 
t^phone customers nave no option other than the local BOC for exchange service 
and exchange access," The Deportment also indicated that it was not aware of any 
evidence bMore the FCC that would support the BOCs' claim that they have expen- 
enced a substantial loss of their monopolv power over local exchange services. The 
GAO, in a report to the Congress releawd in August, has determined that bypass is 
very limitad, the most locsu telephone customers do not engage in bypass, that 
tnmaaB systems carry a minitrml amount of traffic, and that customers with bypass 
B still obtain most of their telecommunications services from the local tele- 
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inng stete regulatorv commissions to deregulate competitive telecommunications 
■ar^ces, our review indicates that no stete naa deemed it ai^ropriate to cease all 
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regulation of local exchange services. The monopoly held by the BOCs in many 
cases is mandated by state law. There can be no dispute that, for purposes of elec- 
tronic information services, the BOCs retain a monopoly over local exchange facili- 
ties. 

AT&T continues to dominate the interexchan^ market, particularly in the provi- 
sion of transmission services needed by electromc pubtisbera. Providers of electronic 
information services require access to a network tiiat readiee throughout the coun- 
try and that makes available high quality transmission capacity without e^Keesive 
congestion and at reasonable rates. The sitemative interexchange carrier networks 
have not yet reached the stage of development where they can serve as adequate 
substitutes for AT&Ts offerings. Thus. AT&T's monopoly position in the interex- 
change services market remains little changed. 

The FCC has confirmed this observation m its decision in the Third Computer In- 
quiry earlier this summer. In determining that AT&T should comply with the CEH 
requirements, the agency found that "AT&T's presence is still sufficiently strong in 
interexchange basic service markets" that it could distort competition in the en- 
hanced services market. 

B. The Diversity Principle Embodied in the MFJ Has Encouraged Development t^ 
Competitive Services 

The Diversity Principle, as implemented in the provisions of the MFJ, is working 
well. As I described earlier, we nave seen the emeivence of a broad range of elec- 
tronic information services that depend upon the telephone network. Despite these 
developments, I must acknowledge that the electronic information services market 
baa not developed as quickly as once anticipated, particularly with respect to con- 
sumer-oriented services. Cost to consumers, both of the information and the equip- 
ment, has deterred use. Now, however, personal computers are declining in price 
and more consuroers are becoming familiar with their use. At the same tune, infor- 



mation providers are becoming more sophisticated in developing services to n 
actual business and home needs and In marketing those services. In any event, tne 
slower rate of growth cannot be attributed to the lack of BOC or AT&T puticip*- 
tion in the market as information providers over telecommunications focilitiM. It 
anj^thing, the current bloesoming of services offered by an ever-increasing number 
of providers would not be possible of the BOCs and AT&T had been allowed uateA- 
tered entrance into the market, 

I think that if I identify some of the electronic information services now available, 
you will see how successfully the Diversity Principle is working. Please keep in 
mind that 1 am providing you with a sample picture — I simply cannot include an 
exhaustive listing here. 

First, we have database services. Both consumers and profeosionalB can subscribe 
to a range of specialized data base services offered W companies such as Dan & 
Bradstreet, Dow Jonee & Company, and Mead Data Central Corporation to obtain 
information ranging from upc^tes on current events to stock quotes to l^al re- 
search. These services can be accessed via personal computers, with the local tele- 
phone network serving as an important link in the transmission of these services to 
both homes and businesses. An exam^e of a small but growing videotex service is 
Startext, offered by the Fort Worth Star-Telegram. The service provides updated 
news, closing sto ' ' ■ ■- ' • . ■ . . ., «, . , , 

sonal computer 
per month. 

Second, an increasing range of transactional services are becoming available. For 
example, today, a consumer can transfer money between bank accounts, pay billa, 
learn his account balance, or enter a stock order, all without ever leaving home. 
Simply by equipping his personal computer with a modem, the everyday consumer 
can engage in many banking fmancial and other transactions. The number of house- 
holds subscribing to home banking services has increased substantially in the past 
two years— from 17,000 in niid-1984 to 80,000 in February of 1986. 

A broad range of electronic information services also has developed to serve air 
travelers. It is now possible to check on airline flight schedules, make a re eerv ation, 
and order a ticket by utilizing a home computer or touch tone telephone. TWA, for 
example, offers Travelshopper, which provides on-line reservations and ticketint^ ef 
well as information concerning hotel and car rentals. Consumers also can <meck 
flight schedules and make reservations through an interactive voice response serv- 
ice currently offered by People Express. 

Third, there are mass announcement services, also known as Dial It services. 
Tltfougfaout the country, there are special numbers which consumers can call to 
lirtsn to a weather report, a sports score, a stock quote, a children's story, a jcdie or 
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el am diBcuBaing, theae maM announcement 
services rely upon the local telephone network bb the tranamiBsion conduit. Since 
divestiture, there has been significant development in the Dial tt aervicee market, 
and this rate of growth is expected to continue into the future. 

Fourth, in addition to the voice storage services previously discussed, there are a 
wide variety (rf' other services involving the storage and retrieval of inibrmation. 
llieae services are available today to meet business and consumer needs, and in- 
clude telephone answering machines, telephone answering service bureaus and voice 
mail devices that stand alone or can be integrated into a customer's PBX. 

Many of theee voice storage offerings give a provider an interest in or control over 
the cont«nt of the inibrmation. For example, voice storage is an integral part of the 
Dial It service, which provides sophisticated information in audio form to consum- 
en. Voice storage can also include a packaging, brokering, sorting, classifying or ad- 
dreasing component. Currently, a telephone company serves only as a conduit for 
these vdce storage servicee. 

Fifth, these new electronic information services are not just being provided to the 
home and the ofBce but also include what are known as public access or kiosk serv- 
ices. Increasingly, consumeni are able to access guides to restaurants, theaters, shop- 
ping directories, tranqwrtation services and lo^ events through terminals locat«d 
at uwpping malls, hotels and airports. Many of the more advanced and sophisticat- 
ed pulMic access services require transmission by the local telephone network. 

Sixth, electronic mail allows a subscriber to send information from a computer 
terminal via telephone lines to an electronic "mail box," where that infonnation is 
stored until retrieved on the terminal of another subscriber. Such a service is an 
alternative to systems such as telex, facsimile, mailgram, and courier services. 

I think that you will find interesting a recent article from Business Week, which I 
have attached to my testimony. It provides additional information about this emetg- 
ing electronic information services industry and the range of services available to 
the public. It notes that there are over 1400 firms involved in the electronic ic^or- 
mation services businesB. These companies run the gamut from large (such as Reu- 
ters, Dun & Bradstreet. Dow Jones, and McGraw-Hill) to small (such as Lltq'd's Mar- 
itime Data Network, Metromail Corporation, and Certified Collateral CorporatioD). 
As this listing suggests, entrants into this market are not limited to newspapers but 
include a wide range of others. The article makes clear my point that the induBtr; 
is b^inning to thrive but ia in a sufficiently youthful stage that protection from 
domination is still necessary. The Diversity Principle as embodied in the MFJ in 
large part is responsible for allowing the development of this industry with a diver- 
sity of services and a multiplicity of information providers. 

C TTie Proposed Additional Safeguards Are Not Adequate to Pretxnt Monopoly Con- 
trol of Electronic Information Services 

Senator Danforth has suggested a number of possible safesuards to be imposed on 
the competitive ventures <tfthe BOCs. Specifically, Senator Danforth has requested 
comment on possible safeguards and related concerns in the following areas: ac- 
counting and cost allocattoni auditing transfer of assete; network information; cus- 
tomer inibrmation; nondiscriminator; access and intennnnectiDn; financing; and 
separate subsidiaries. Later in my testimony, I will adibees specific questions raised 
by Senator Danforth r^arding safeguards in theee areas. Now I would like to dis- 
cuss ANPA's position that the safi^uards suggested for conBideration are not ade- 
quate protection for electronic information services against anticompetitive domina- 
tion by the B(Xis and AT&T while they retain the monopoly positions. 

Simdy put, all these "safeguards" can be manipulated ana even abused to enable 
the BOCe and AT&T to favor improperly their own information services operations 
to the detriment of competitors ana at the expense of the public. Accounting re- 
quirements are highly susceptible to manipulation. The telephone companies, for ex- 
ample, can en{pf[e in strat^c coating to produce the desired reault. Decisions about 

ellocationa of jomt and commoit — '- ~' ' ' — '*=— ' >-.;j;_- 

tion. Accounting re<iuirements ft 

accotmting system is within the control of the BOC. 

DiseatiKEaction with accounting safeguards year* ago led the FCC to adopt sepa- 
rate subsidiary requirements. Even separate subsidiaries, however, cannot prevent 
anticompetitive abuees; the BOCs simply resort to more subtle means, such as the 
foahioning of technical standards and the timing of new service offerings in a 
manner to favor the electronic infonnation services subsidiary. 

Similarly, network and customer information disclosure rules can be manipulat- 
ed. Moreover, as I will describe later, ttiere is some doubt that current FCC nika 
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would be even minimally adequate to protect customer information and to affind 
competitors with equal access to both network and customer information. 

Fmally, requiring equality of techiucal interconnection does not remove the abitt- 
ty of the BOCs and AT&T to undertake a full range of anticompetitive behavior. For 
example, a BOC could schedule maintenance work to aid its affiliated informatimi 
services operations. Other activities like the ones I have Just described aJso woidd 
not be barred simply through interconnection requirements. In addition, the FCCs 
proposals for comparably efficient interconnection and open network architecture 
do not in fact expressly guarantee equal acceos to the network for competing elec- 
tronic information services. Instead, the BOCs and AT&T may be positioned bo 
argue that inferior interconnection provided to competitors is the best Uiey can do. 

Nor is there reason to believe that, even if the most frequently mentioned Baii»- 
guarde could effectively protect competition as a practical matter, the FCC and the 
carriers would cooperate in ensuring that that would be the case. Rather, in the 
Third Computer Inouiry decision— ducuwed by Chairman Fowler as providing an 
alternative to the MFJ prohibitions— the FCC alroady has moved to entrmdi cer- 
tain monopolistic advantages of the carriers in the provision of competitive services, 
rather than decreeing the eetablisbment of a level playing field. E^)r exam^e, the 
FCC has Bpeciiicall:y permitted AT&T and the BOCs to extend their monopoly pero- 
^tives into competitive service markets by declining to mandate economi^lly equal 
mterconnection for other information service providers. Rather, the agency has per- 
mitted AT&T and the BOCs to aasess distance sensitive transport cbai^n for inter- 
connections to their network, thus retaining the benefits of ccMocation, and hence a 
pricing advantage in the offering of an information service, despite the tact that 



Similarly, me FCC has permitted AT&T to have preferential access to customer 
fropritAaiy network information it gathers as part of its provision of basic tranamis- 
sion services for its customers. Although competitive information service providert 
must obtain a customer's written consent before obtaining access to such informa- 
tion, AT&T's competitive service operations will have access to that information 
unless the customer affirmatively acta to prevent such disclosure. These examples of 
double standards in treatment of AT&T and the BOCs versus competitive service 
offerors seriously undermine any confidence that the FCC might actually be cmn- 
mitted to the etablisbment of fbll and fair competition. 

Evidently, neither AT&T nor the BOCs ere committed to that concept. Thus, 
AT&T has already petitioned the FCC to exempt it from the equal interconnection 
requirements of the Third Computer Inquiry regime. Similarly, a number of the 
BOCs have petitioned for reconsideration of the Third Computer Inquiry decision 
and are seeking such flexibility in the definition and implementation of equal inter- 
connection as to render the concept anything but equal. For example, BOCs have 
requested that they be permitted to deode unilaterally which servicee will be pro- 
vided with equal int«rconnection, when interconnection will be implemented, and 
how it will be implemented. They have further requested that their equal Jnteram- 
nection proposals be permitted te go into effect and that they be permitted to bsnn 
offering services utilizing those proposals prior to public comment or testing of um 
proposals to determine their adequacy. Although the FCC has not yet acted upon 
these petitions, their very existence suggests that stronger rather than weaker nfe- 
guards are necessary to overcome the recalcitrance of the carriers to permit compe- 
tition on equal terms. 

Congress should not forget that a major factor in the district court's choice of 
HFJ enforcement procedures was the history of inadequate and ineffective regula- 
tion of AT&T by the FOC. Testimony at trial hom two former chiefs of the FCCs 
Common CWrier Bureau confirmed that the agent? has not been capable of effec- 
tive enforcement of the la«n regarding AT&T's behavior. Today, the limitation on 
FOC enforcement abilities are onlv exacerbated by the existence of 22 companies (21 
BOCs and AT&p to be r^{ulated, rather than one. In a time of budgetary limita- 
tions, tjie FCC is poorly positioned to administer an antitrust decree that in put 
arose fh>m its own inadequate performance. 

Judge Greene himself recently confirmed this assessment of the FCCs capabilitiea 
in this field, in a speech delivered in June 1986 to the CSIS Congresmonal Study 
Group on International Information, Communications and Microelectronics. He ob- 



must regulate. Finally, he concluded that ''the philosophy of tiw FCC is not primari- 
ly that of the antitrust laws which generated uie AT&T decree, of effective amtroli 
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gnaa does s£ift Uie MFJ respoiisibiUties to the FCC, it must give the FCC clear 
policy giudance and limit agency diBcretion to emasculate the Divereity Principle. 
CongreaBioDBl imposition of a statutory bar will ensure that the CommiflBion cannot 
aubrert the intent of Congress regarding the implementation of the Diveni^ Prind- 
tit- Access to hiffh quality, efficient, and affbrdable telecommunications servicee is a 
critical issue today, currently surrounded by a greet deal oT controversy. It thus be- 
cmnes essential fbr the Congress to make clear to the FCC that the Diverdfy Princi- 
ple ranks high among the goals to be pursued in national telecommunications 

At this time, Uiere is substantial doubt as to the commitment of tiie FCC to the 
enforcement of the Diversity Principle. Statements bv FCC CommissioneTS and staff 
have made clear their deaire to eliminate all of ^te line of business restrictions, in- 
cluding the information services prohibition, r^ardless of the likely anticompetitive 
conaequencea. Thus, for example, at the open meeting on May 15, 1986, where the 
FOC adopted its Report and Order in the lliird Computer Inquuy, Chairman Fowler 
describea the MFJ's line of business restrictions on the BOCb as a "huge roadblock 
which still lies ahead" which "all of us here, my fellow comnussioners, agree that 
this roadblock must be removed in the public's interest." Similarly, Commissioner 
Dsnnis Patrick on two occasions in June 1986 delivered speeches in which he stated 
that "as Ions as the MFJ bans the BOCs from providing information servicee, liie 
(UIl potential of Computer III— new services, low prices and contribution to network 
expenses — cannot be realized." 

These statements, and others like them, at the very least strongly suggest that 
the FCC already has formulated preliminary conclusions. The agency clearly does 
DOt hold the same strong commitment to the Diversity Principle tnat the Senate has 
evidenced (for example, in its passage of S. 898 in 1981). It thus liecomee even more 
critical than usual for the Congress toprovide clear guidance to the FCC on appro- 
mate policy, to help ensure that' the FCC will not thwart its intent to establish the 
Diversi^ Principle, The beet way to do this is to enact the Diversity Principle into 
law. 

B BOCS SHOULD BB TIED TO AM 

As I mentioned brfore, the BOCs and AT&T routinely contend that they lack 
market dominance- The disparity between the views of the telephone companies and 
the reality of the telecommunications market underscore)) the need for an otgective 



by the telephone companies. 

With respect to electronic information services, ANPA believe* that the critical 
issue is the existence of a genuine choice of carrier for the provider and for the cus- 
tomer. We anticipate that concerns regarding the anticompetitive tendencies of 
AT&T or the BOCs should diminish when electronic intbrmatton service providers 
and cuatmnen may freely choose their carriers. An c^jeMive market test must focus, 
on tiie existence or not of a genuine choice — it must measure the extent to which 
alternative carriers of interchangeable transmission quali^ are available. 

ANPA believes that the current line of buslneas waiver petition process works 
reasonably well. However, the proposed Icsislation before this Committee would 
tbitt admmistration of the MFJ away from the antitrust court to an agency with no 
qpecial missioD or expertise in anti-trust matters. Ironically, the FCC has repeatedly 
disclaimed raforcement of the antitrust laws in favor of other govemmenbil agen- 
cies. Only last May, in addressing concerns that a potential mwgtif would allow an 
ant(<(nnpetitive flow of information between competitors, the FCC stated that "we 
leave the enforcement of the antitrust laws in such instances to DOJ and the 
ooorts." More generally, I would note that the FCC has stated that to the extent its 
policies cover areas affected l^ the antitrust laws, a^cies such as the Justice De- 
partment or the Federal Trade Commission "have primary ™*i— "—- » -~-~™-ii.ii_ 

Under thsae circumstances, ANPA believes it is not onlv 
that Congress establish an otqactive standard, measured fa 
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interexchamge Bervic«, to govern the prospective entry by AT&T or the BOCi into 
electronic information services. LeavingcuBtody of the DiveiBity Principle in the io- 
exp^ and unrestrained hands of the FCC can lead only to the Principle'a eventual 
demise. 

A. The lUlevant Markets To Be Examined for Dominarux Are Local Exchatige aiid 
Inlerexchange Service 
The MFJ decree provides that, with respect to electronic informatiMi services, the 
relevant nukrkete for analj'Bis are those in which the BOC or AT&T operates. "Die 
MFJ requires a BOC seeking to provide an information service to demonstrate the 
-I r . "substantial possibility that it could use its monopoly power to 'TnTH^ 



competition in the market it seeks to enter." The MFJ similar^ prohibits 
boat engaging in electronic publishing over its transmission bcilities. 

We believe that both provisions properlv focus primaiy attMition on the teleiduaw 
company's own market, for the reaanu umt lie at the neart of the HFJ. The anti- 
competitive conduct which the prohibitions attempt to forestall would arise fmo 
the telq^hoae company's control over essential transminion ftdlities. For example, 
as the federal district court found, the BOCs "could discriminate by providing more 
bvorable access to the local network for their own information services than to the 
information services provided by competition." Similarly, the court found that 
AT&T would have "both the incentive and the opportunity" to favor its own elec- 
tronic publishing operations through its development of techndogy, fadlities, and 



As 1 mentioned previously, nothing has occurred to alter the paramount impor- 
tance of the local exchange and interstate markets. Although the incentive for 
AT&T or the BOCs to favor their own operations may arise in an electronic infor- 
mation services field, the opportunity to do so remains at the local exchange or in- 
terexchange facilities level. Those, therefore, are the markets that should Ge meaa- 
ured. The appropriate market in considering AT&T is the interexchange telecom- 
munications marlcet throughout the United States. In the case of the BOCs, the r^ 
evant market is local exchange service in the areas in which the petitioning RBOC 
provides service. 

Because AT&T and the BOCk retain monopoly control of the essential fadlitiea, 
ANPA believes that the degree of competition in the particular electronic informa- 
titni service has onljr limited significance. Aldiough the MFJ decree refers to the 
level of competition in the information services market when it speaks of a BOCs 
ability to impair competition, that inquiry is only a secondary concern. The HEXs 
primary focus, by its own terms, is whether the petitioning telephone company poa- 
, :. .,. , _. , ,.,_^ ,. ____j:,__ . .__^.^ fecOitieB. 



1 which it provides 
. [n the current elect 

. .6 marketplace, where competition — even if lively — consists of relatively n_ . 

well-established companies, a BOC could quash competition with ease. Even firmly- 
established competitive electronic information service providers are potentially vul- 
nerable to a carrier upon whose facilities they are dependent. The carrier's own 
dominance ranains unavoidably the prime source of concern. 

R Market Dominance Exista Where One Telephone Company Serves 75 I^rceat Or 
More of the Market 

ANPA'a fundamental goal is to ensure that electronic infonnalJon providers have 
economic and effective access to alternative transmission facilities before AT&T or 
the BOCe are allowed to offer electronic information services. The Diversity Princi- 
ple requires that a dominant carrier should not be allowed to provide elecbtmic in- 
lormation services. A genuine choice of transmission faciUties should be a precmdi- 
tion to any relaxation of the bans imposed by the MFJ. 

Market dominance lends itself to measurement by an objective, unambiguous test 
To this end, ANPA recommends that any l^islation that is enacted should specifi- 
cally provide tiiat a telephone company has market dominance where it serves 76 
percent or more of the customers in the relevant get^raphic markets for local ex- 
diange telephone service or interexchange telephone service. 

Market power is defined as the power to control prices or exclude competition. 
Antitrust courts have generally found that market shares of more than seven^ to 
eighty percent will support an inference of market power, ANPA believes tluit its 
propoted stotutory threshold, which lies midway in that range, is reasonable. 

lite Congress can reasonably provide that, at least in this cuitext, control over 76 
percent of the market confers the power to exclude competition hy discriminating 
■minst rival electronic information providers. It is worth noting that all of tlw 
BOCs currently exceed that level, and none yet faces any meaningful oompetititm in 
local exdiange service. Althou^ AT&T is now fodng some competition, it is atSi 
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insuffident. A dominant telephone carrier having a presence of that size in the 
market mav readily diacriminate againat rival electronic information providers and 
otherwise thwart the emergence of competitors. We believe, therefore, that Congress 
should adopt the 75 percent share of the customers as a clear, Directive standard for 
evaluating BOC or AT&T eSbrts to provide electronic information services. 

Telephone company market dommance should be determined by measuring cus- 
tomers to whom alternative delivery means are reulily available, ratliei' ihaa reve- 
nues. Measuring the number of customers directly measures access to customers — 
the underlying goal, ^ contrast, we believe that a test based on revenues could bs 
mirteadiny, a nw lam customers with relatively large volumes of local or interez- 
change traffic could have a distorting effect. Isolated pockets of disproportionBtely 
large trafRc might be profitable for scattered information providers, but the dangers 
of mmopoUstic behavior can subside only after an alternative system of access is 
well-SBtablished. Information service providers are as likely to tai^et small users aa 
they are large users. 

A 75 percent statutory threshold would not be unrealistic. Although no carrier yet 
me^s that meaaure, we must observe that interexchange competition has already 
begun to grow with the advent of equal access, and local exchange competition may 
likely develop dovm the road. 

Once a telephone company's share of the relevant market falls below 75 percent, 
ANPA foresees less need for an absolute prohibition. However, Congreaa should be 
mindfiil that, as courta have rect^nized, monopoly power in the telephone industry 
may ariae for other reaaons, including regulatory delaya. the need for large capital 
ouUaya, entrenched brand-name loyalty, and access to essential technical and mar- 
keting information. We believe that, in recognition of these obstacles. Congress 
afaould require a fiOC having less than 75 percent of the market to bear the burden 
of demwiatrating that its entiy into electronic information service* would present 
no substantial possibility that it could use ita dominant market position to impede 
competition in the market it seeks to enter. This test is not new, it merely comfies 
the HFJ'a test with which the carriers are already familiar. 

As fbr AT&T, the MPJ's restrictjona will expire in 1989 if the Court finds that 
competitive conditions so require. For the reasons 1 will discuaa more fully in a 
mommt, we believe the use of a fixed date is inferior. Instead, the possible entry cf 
AT&T into tiie electronic services market should turn on the presence of competi- 
tive conditions in the interexchange market. AT&T's possession of less than a 76 
percent share of the market ahoAd, as with the BOC^ serve as a preliminary 
threshold. If ATAT's share falla below 75 percent, competitive conditions ahould be 
analyzed to determine whether a continuation of the ban would be appropriate. 

To ensure that no aubstantial threat to competition exists under the proposed 
test. Congress ahould establish the standarda by which a carrier having less than a 
■TF .. ■__. _i 1 ...... .._ . -|)jjjjty (^ abuse its powi •»"" 

_._ .. .„ .ly demonstrating that: 

(1) all electronic information service providers can, via an open network ar- 
chitecture, obtain equivalent interconnection to the local excluu^ network; 

(2) equal interconnection is available on an unbundled, tariffed, element-by- 
element baaia; 

(3) all network-related information, including technical and subscriber data, is 
available to all electronic information service providers on the same terma aa tO 
the carrier's own operations; 

(4) all information derived &om telecommunications operations, auch aa aub- 
BCrUier names, addresses, billing history, etc., is made available to all providers 
on the same tesia as to the earner's operatitMiB; 

(6) accounting and independent aututing procedures are in effect, with active 
rcKulatory oversight; 

(6) the carrier's transmission facilities are available on a non-discriminatory 
unbundled basis; 

(7) all network services are available on a non-discriminatory basis; and 

(8) customer proprietary information possessed by the carrier ia withheld 
from Uie carrier s electromc information operation. 

If these criteria are met, we think that the dangers of anticompetitive conduct, 
where the carrier has less than a 76 percent maraet share, would be greatly re- 
duMd. 

By contrast, the creation of a specific date at which time the prohibitions applica- 
ble to AT&T and the BOCs would expire is less desirable. ANPA is not Bering a 
~ 1 for electronic information providers over AT&T and the BOCs, but rather 
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that a fixed deadline would merely postpone future probleniB, rather than prevent 
them. 

For example, if the BOCs or AT&T know that th^ may enter the infbrmatian 
aervicee market at a certain date, re^BrdlesB of their degree of monopoly power, 
they will have no incentive to take steps today to facilitate competition in the eleo- 
tronic information services market. Instead, they would have both the incentive and 
the opportunity to design their networks to favor their own future services. Conae- 
quently, a policy based on a fixed deadline would likely defeat, rather than encour- 
age, the emergence of a trul]^ competitive electronic service* market 

I should note that ANFA is not inflexible regarding the details of the a^^o^iate 
test. We will consider any reasonable alternative proposal that will aavaace the 
goals of the Diversity Principle. We would insist, however, that an altOTnative i^an 
should be objective, unamhi£UOus and not difficult te admiaister. 

IV. KBepONSB TO sPBCinc quvnoNs and ibsubs raised bv senator damtorth's 



A. Findinga 
Senator Danforth has specified three findings to be included in the Ic^^ ... 

urge inclusion of a fourth Ending, one that makes effective impleroentatimi of the 
Diversity Principle a goal of the bill. This would help to make clear to the FCC that 
this is an important element of the national telecommunications poli^ adopted by 
the Congress and to be carried out by the FCC. 

B. Petitioru for Waiver 

Evaluation of petitions for waiver, modification or elimination of the infbrmatian 
services prohibition (for the BOCs) or the electronic publishing restriction (for 
ATftT) should t>e guided by the current MFJ criteria. Reliance on an amorphous 
"public interest" standard affords tlie FCC too much discretion to eliminate these 
electronic information services reetnctions even if not warranted by ctnnpetitive 
conditions. Rather, the Congress should make clear that, if the FCC is granted juris- 
diction, the agency must fmd that there is no substantial possibility that tJie peti- 
tioning BOC or AT&T could use its monopoly power to impede competition in the 
electronic information services market before granting the requested relief. As 1 de- 
scribed before, the starting point fcR* this analysis must be the market share of the 
BOC or AT&T. The FCC should only begin to consider granting any relief when the 
market share of ttie petitioning company has dropped below the 75 pncent level. 

By specifying use of the HFJ criteria, the Congress would give the FuC additicual 
guidance about the kinds of factors that the Congress believes are important in de- 
ciding on the appropriate action. The MFJ Court's application of the criteria, and 
the associated concerns it has discussed, serve as something of a "legislative histo- 
ry" that would be helpful to the FCC in applying the standard. Use of tJie criteria 
as a key evaluation factor also would help to ensure that AT&T and the BOCs are 
not allowed into the electronic information services market when they still are posi- 
tioned to dominate this critical new medium for dissemination of information to the 
public. 

Closely tied to use of the specific standard enunciated in the MFJ, the Congress 
also should mandate that the FCC give specific consideration to the Diversity Princi- 
ple. The best way to do this, as 1 nave suggested before, is to enact a statutory bar 
on BOC provision of electronic information services and AT&T provision of electnm- 
ic publisning, to remain in effect until their respective market shares thvp below 
the 76 percent level. 

The Congress should be cautious in imposing any time limitetions for FCC action 
on petitions for relief. Rather, the Congress should direct the FCC to allow adequate 
opportunity for public analysis and comment prior to ai^ FCC determinatioii, to 
ensure tiiat all issues are fully aired. 

In undertaking its analysis, it may be appropriate for the FOC to consult with 
other independent agencies or executive branches. Clearly, the Department of Jus- 
tice has auDstantisl expertise that it can bring to bear in analyzing the competitive 
(Aecta of BOC or AT&T entry into the electronic information services market. In 
addition, the FCC should consult with the Small Business Administration, which 
was created in part to carrv out the declared statutory policy of the Congress "that 
the Government should aio. counsel, assist, and protect, insofar as is pMsible, the 
interests of httihII business concenu in order to preserve free ccHnp^tive enter- 
prise." As a result of this mission, the Small Business Administration may bs i^ 
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to provide valuable awirtance to the FCC in protecting the development of a com- 
petitive electronic information servicee industry. 

Finally, the analysis undertaken by the FCC should not vary with the proposed 
nwaiu m market entry. Competitive concerns are presented wliether tfae BOCs and 
AT&T enter the marliet through acquisition of another entity or throu^ initiating 
their own operations. 
C Proposed Areas far Safeguards 

Ipreviously described why, in general, the Bafeguards proposed for competitive 
BOC ventures are inadeouate to prevent domination of electronic information serv- 
ices by the provider of bottlene^ transmission services. I should make clear Qiat 
ANPA believes that, as 1 discussed previously, saf^uards can play an important 
rede once the market share of AT&T and the BI3Cs drops below 76 percent. Howev- 
er, the safE^uards must be carefUUy crafted to minimize the carriers' ability te ma- 
ninulats the requirements to their advantage. 

Now, I would like to take the opportunitv to address specific questions raised in 
tiie proposed amendments. The areas in which specific safeguards were suggested 
fall mto four cat^ories: (1) accounting and related sa^uards; (2) rules for use and 
disclosure of network and customer information; (3) nondiacriminatory access and 
interconnection; and (4) separate subsidiaries. 

Accounting and related safeguards wotdd include cost allocation procedures, au- 
diting of telephone company accounting procedures, rules for trwufer of assets 
among affiliates, and outside financing requirsmsnts. The FCC currently is in ttte 
midst of a contested proceeding seeking te establish requiranente in ma^ of these 
areas. As you mi^ gue«, the BOOi prefer accounting methods that affiird them 
maximum discretion ir* -U'*-**!**'- ««*- ****»■ "* *■* •!*«- «ft.-*»«*;*!<T* ^-^a ^.^^^^..^i.* — 
orations. The BOCs' co 

minion to adopt clear , _ 

shareofcmte. What the Commission will do remains to be seen, but its past actions 
afford littls assurance that it will impose meaningful rules on the BOCs. 

To help ensure that the POO adopts minimally acceptable accounting procedures, 
the Congress should require that the cost allocation nilss minimiM comers' discre- 
tion by requiring maximum assignment of direct coste and i^pcHticniing commim 
costs on the basis of actual relative use. The cost allocation rules also diouid include 
service definition guidelines to ensure that costing is not based on strategic con^- 
erations. Finally, several enfli>rcement mechanisms, including Ute establishmsnt of a 
cost allocation ta^ force within liie FOC, stand-alone cost tests, and annual audits 
hy indspendsnt accounting firms, are neceesai^. 

The rules for treatment of both network and customer information similarly have 
not been finally established by the FCC. The rules for the BOCs are still bemg ad- 
dressed in Phase 2 of the FCCa Third Computer Inouiry, The rules applied to AT&T 
fbr its use of customer information are of questionable value. At present, the burden 
for informing AT&T personnel that a customer does not want information about its 



network ussge supplied to enhanced services personnel rests squarely on the c 
tomsr. Thus, if A'T&T customers, who may be competing electronic infonnatum 
service providers or customers of those competing operations, do not act quickly 



enough, their network usage information may be used by the AT&T enhanced si 
ices personnel anticompetiuvely to target marketing. 

Clearly, the Oongress should make sure that the FCC rules require that informa- 
tion about network changes be disclosed at the earliest poesible date so that BOC 



detriment of competitors. 

As I've noted, imposing a nondiscriminatory technical access and interconnection 
requirement is not adequate by itsdf to prevent discriminatory behavior on the part 
of the BOOi and AT&T against their electronic information services competitors. 
Moreover, the PCC has failed to iropoee a true nondiscriminatory interconnection 



nectioD to competitors if th^ o 
point out that AT&T has 

and ONA requiremente 01 

"Ixperience has shown that even structural separations do not prevent anticom- 
ltfv« and discriminatory behavior on the part of the BOCs. For example, the Cali- 
...-lia FUC has identified numerous cases where Pacific Bell ratepayers have subsi- 
dised the competitive activities of Pacific Teleeis and where the competitive affili- 
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It is important to ieai in mind that these same BOCa once were part of the AT&T 
cmporate organization that required restructuring in order to restrain its anticno- 
petitive activities. The BOCs retain the same opportunities and incentives to act an- 
tioompetitively. Because these companies have ttie AT&T history in their corporate 
background, uie discrimination may be consdouB or subconecioue, overt or covert, or 
simply based on their monopoly cimtrol of the tranBmieeion networks. 

ANPA has concerns about these safeguards because of the nature of the electnxiic 
information services business. In general, customers need timely delivery of error 
free information. The providers of the monopoly transmission facilities have many 
opptntunities to delay information delivery 1^ competitors or to 6^rade the trans- 
mission quality. If these same monopoly providers can enter the electronic informa- 
tion services marketplace, they will have every incentive to explrat these opportuni- 
ties, liiis situation thus reiterates the need for a clear statutory bar. 

D. State Regulatory JuradictUtn 

The Congress should make clear that regulatory commissions may not circumvent 
the Diversity Principle. The states have an important role to pla^ in a number of 
areas, including the protection of ratepayers, that can in fact facihtate implementft- 
ticm of the Diversity Principle. The states may be poeitioned to bolster the require- 
ments that are designed to ensure that electronic information services competitots 
are not discriminated against by the BOCs and AT&T. At the same time, howe v er, 
the Congress should make clear that the states may not hamper fiiUillment of the 
First Amendment policies embodied in the Diversity Principle. 

E. Antitrust Enforcement 

The Department of Justice should retain independent jurisdiction to prevent anti- 
competitive abuses by AT&T and the BOCs. As currently written, S. 2J 
an interpretation that it is providing antitrust immunity to AT&T and the B . . . 
a range of activities. I do not believe that was the intent, and 1 ui^ the Congress to 
clarify the language. 

To sum up, ANPA ui^es the Congress to leave to free competition, among a grow- 
ing list of new entrants, the development of electronic information services provided 
over telephone facilities by enacting into law the Diversity Principle. 

The following information was subsequently received for Hba 
record: 

QUEOTTONS OF THE ChAIKHAN AND THE ANSWERS 

Question. Doesn't the information services restriction mean that consumers an 
being deprived of services that would otherwise be available? 

Answer. Far from depriving consumers, the information services restriction has 
created a flourie^iing competitive marketplace in which thousands of services and 
products are available and many new ones are introduced daily. 

A host of companies, lai^ and small, today provide a wide range of information 
services. It is unlikely that these companies would have risked capital to offer serv- 
ices that require the use of the telephone network if they were ^ced with competi- 
tion from the monopoly owner of the telephone lines. Indeed, some of the smaller 
companies might not even have been able to secure the necessary capital in the face 
of competition from the providers of a critical element of these services. Thus, the 
restrictions in the MFJ are pro«onsumer and pro^vereity. 

It appears that the BOCs have deliberately postponed offering int«rconnecticm 
and nehvork enhancements needed by information service providra^; thegr certainly 
would have the incentive to do so. A prime example of this reluctance has been the 
failure of the BOCs to provide the interconnections necessary to allow the devel^ 
ment of Custom Calling U-tjme services. The BOCs may hope to be ^eed from Ihe 
terms of the MFJ, and would prefer that others not become established in tale- 
phone-based information service businesses until the BOCa themselves can provide 
■uch services. 

In order to remove these anti-consumer incentives, the BOCs should receive a 
dear message from Congress tjiat the information services restriction will not be 
removed as long as the BOCs control a bottleneck monopoly over local ezchangi 
Mrvice. 

QMfffioR. What information services are the newspapers providing now? 
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Anawer. Aa indicated in the testimony of Uxal H. MertE, Jr. before the Conunittee 
on September 16. 1986, and as illustrated in the article &om the August 26, 1986 
issue of Business Week which waa attached thereto, the ranks of informatioa provid- 
era are not limited to newspapers. Over 1,400 firnu are involved in publishing elec- 
tronic information. That number includes not onW newspapers, but tuso many otbir 
cotn^ituueB, both large and small. Dluetrative innrmation services currently bcdng 
provided hy newspapers include: 

The Fort Worth Star-Telegram offers a videotex service called Startext, which 
provides updated news, closing stock prices, electronic mail and classified ads to pei^ 
■onal computer users in the Dallaa/Fwt Worth area. 

Hie ^lokane Spokesman-Review and the Advertiser-Tribune in Tiffin, Ohio, simi- 
larty operate electronic information snrices which peiBonal ctMnputer users in their 
markets can access via the local telephone network. 

The San Frandaco Chronicle, the Louisville Courier, and the Tribune Company 
■re dereloinng public access services in the form of kiosks located in shopping malls, 
hotels, airports, and other pi^lic locations lo provide a guide to local restaurants, 
tbeatTM, transixntation services and local events. Meet of theee services utilize 
transmission ftcilities provided by the local telephone companies. 

The New York Times plans to offer Pulse, a guide to services and events in the 
New York area, aspart of the Covidea service. Covidea ia qoint venture among 
ATAT, Tims, Inc., Chemical Bank and Bank of America, mtended to offer financial 
inAmnattiHi and tranactional servicee aimed at individual stock brokws. 

Some 200 newspapers have afSliated with KnighMlidder's Vu-Tezt or DateTimes, 
an Oklahoma publishing stibsidiary, to automate their libraries, and these same da- 
tabases are also (rffered commercially. 

The Dow Jones News/Retrieval service oflers up-to-tiie-minute financial news and 



information as well as transactional services such as electronic shopping to □ 
than 200,000 subscribers with personal computers. Dow Jones also {dters bow 
Fbone, an interactive voice response tyatexa that allows subscribers to request spe- 



The Oakland Press, in Pontine, Michigan, offers StockQuote Hotline. Using a 
touch tone telephone, subscribers can obtain stock quotes for over 8,000 listmgs 
tmta a talking computer. 

'Entenmses also is developing telephone-based information s< 
lett, be. provides USA today Ui ' ' 
dalized industnes such as banking. 



in the electronic information services field. In turn, the activities being p 
newspapers represent only a portion of the electronic information services market- 
place. 

Question. Some have argued that the concerns of the newspapers are not really 
tiis First Amendment and the Diversity Principle, but rather the revenues that 
would be lost if iJie telephone companies were able to provide classified ads that 
wisre updated daily. What is your response to that argument? 

Answer. ANPA does not necessarily ot^ject to the td^ione companies providitw 
advertisementa; for instance, it has not opposed the efiorte bv Southwestern Bui 
Corporation to provide Yellow Pages outside (rf its region nor has it opposed other 
print media activities by the BOCs. ANPA's fundamental concern ia with the dan- 

r inherent in the situation where control of the inforination being vronAeA to 
public ia combined with control of the transmission facilities over which the in- 
formatimi flows. That concern would not be raised were a BOG to provide daily up- 
dated Yellow Pages over a telecommunicationa system not within its control, suoi 
as cable television lines. 

For example, it would be consistent with the Diversi^ Principles for Bell Atlantic 
to provide Yellow Pages in its rraion through cable television wires and Southwest- 
•rn Bell to provide competing Yellow Pagea in the same r^on over Bell Atlantic's 
toleirimie lines. 

As structured, the question miscontrues ANPA's position. It is not the provision 
if dectronic information service per se that is of concern; rather, it is the control of 
kotb t^ information and the monopoly transmission fadlitiea that pos e s Um risks 
to divosity and faH competitive development of the electronic information services 
■artM^lace. 

(jUottoit. Does the FCC have adequate jurisdiction over the KBOCh to develop ac- 
■miiliiiu safiBguards to prevmt cross -siibsidiTBtinn between regulated and new us- 
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regulated ventures? In other words, can the FCC oversee potential crooswibaidy be- 
tween local or intrastate Bervicea and new busineeses? 

Answer. This question b^6 the f^indamental issue of whether accoonting saA- 
ffuards can, in fact, prevent croee-subsidization between r^ulated and new unregu- 
lated ventures. Although the issue of FXX junsdiction over intrastate crffieringB re- 
mains a matter of some controversy at the FCC and will likely not be fiilly reaolved 
until judicial review of the Computer III decision is completed, tiie eviaenoe baa 
been steadily mounting that accounting safe^ards cannot themselves prevent rate- 
payers from subsidizing competitive ventures. Both the courts and tfie FOG hava 
recognized that even structural separation does not change telephone company in- 
centives to cross-subsidize, or dostroy their ability to do so. Rather, it can, at moat, 
make instances of croe»«ub8tdization more easily diacoverable. Moreover, only three 
years ago the FCC acknowledged that accounting rules were even less effective than 
separate subsidiaries and are unlikely to have more than a precatory effect in re- 
straining anticompetitive behavior. See BOC Structural Separation Order, 9S F.CC. 
2d 1117, 1130-31 (1983). 

As stated in the testimony of Usal H. Martz, Jr., before this Committee on Sep- 
tember 16, 1986, accounting Bafeguards "can be manipulated and even abused to 
enable the BOCe and AT&T to favor improperly their own information services op- 
erations to the detriment of competitors and at the expense of the puUic. Accoant* 
ing requirements are highly susceptible to manipulation. The telephone companies, 
for example, can enga^ in strategic costing to preduce the desired resoh. Dedsions 
about allocations of Jomt and common costs also create opportunitiee for cr«M»«iibsi- 
dization. Accounting requirements fail to prevent cross-subsidizatitm because the 
overall accountingsystem is within the control of the BOC" Testimoi^ at 14. For 
these reasons, ANPA continues to support the Diversity Principle, which would two- 
hibit the combination of control of both the content of etectromc publishing services 
and the transmission facilities used to deliver them. 

These problems with reliance on accounting procedures while the BOCs and 
AT&T retain effective monopolies reemphasize the need for enactment of the Diver> 
si^ Principle into law. ANPA does not seek to exclude the BOCs from the electrvnic 
information services market should they lose their monopoly domination of loosl ex- 
change services. Rather, relief from the statutory bar should be made available 
when a BOC has less than a 75 percent customer-based market share for local tele- 
phone service. Entry into electronic information services would then be ctmditioned 
on clearly defined protective safeguards. 



_ . r manufacturing does the TOC have n 

what control should they be given? 

Answer. ANPA does not believe that POC r^ulation can serve as an effective sub- 
stitute for a statutory enactment of the Diversity Principle. 

The current FCC rules are not sufficient to prevent anticompetitive discrimina- 
tion by the BOCe against information services competitors or cross-subsidizatitm of 
their own competitive service offerings with ratepayer revenues. Judge Greene rec- 
ognized that the Department of Justice found it necessary to bring its antitrust suit 
against AT&T because of the failure of the FCC adequately to reffulate AT&T and 
to prevent anticompetitive abuses. The FOG currently is reviewing certain of its 
rules in the Computer in and cost accounting proceedings, but, based on past expe- 
rience, ANPA is not alone in questioning whether rules even minimally adequate 
will be adopted. 

Finally, numerous statements have been made by members and staff of the FOC 
that surest that the FCC has pr^udged the issue of eliminating the line of business 
restrictions for BOCs. These statements imply that the agencj' will not exercise 
whatever authority it may have to preserve diversity in electromc information serv- 
ices. For example, as pointed out in the September 16, 1986 testimony on behalf of 
ANPA. FCC Chairman Fowler has described the MFJ line of business restrictims ss 
a "huge roadblock" which must be removed. Conuniseioner Patrick also has made 
clear his view that the information services restriction prevents the realisation <rf 
the fiill potential of Computer HI. 

(luatum. Is it possible to require the states to develop r^ulatory mechanisms to 
protect ratepayers in view of the lack of jurisdiction the FCC has in these areas? 

Answer. State regulatory agencies are charged with their own missions to i»«tect 
the ratepayers of Uie telei^ione companies subject to liieir Jurisdiction. However, 
even tiie states have recognized the limits on their ability effectively to protect rate- 



a letter to Peter Huber dated Aiwust 12, 1986, commisaioners with puldic 
umiarinMi in nine state concurred in the statement that, at p i eeent, "reg- 
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ulatora can neither prevent nor measure the extent of the BOCe ability to impede 
competition hn Hubrndizing its own production in competitive ventures using assete 
or ravenuee from its rate-r^ulated operations. Recognizing this fact, it would be 
false to assume that the lifting of MFJ reetricdons can proceed with confidence that 
■tat« regulators have the atnlity to effectively control cros»«ubBidies," The best 
means tor the Coagnat to ensure that ratepayers are adequately and consistently 
protected from BOC abuse of their monopoly poaitions with respect to information 
Mrvicee i> to enact the protectims of tbe Diversi^ Principle into law. 

Qitettion. What guarantees do ratepayers have that they will not be funding all 
kinda of high technology equipment in the local telephone network information 
■ervicee that they don't need or want? 

Answer. As set out in ANPA's response to Queetioo No. 4, the simple answer to 
this queation is NONE. Even under the comparatively strict Computer U regime, 
which required separate subsidiaries for the provision <n competitive sendees, recent 
audita by state public utili^ commiasionB have fbUDd rampant cnM»fliihaidization as 
well as non-cooperation 1^ carriers with regtilatory bodies atten^tins to disdiarge 
their statutory responsilMlitieB. For ezampie, the California PUC identified some 
117,000,000 in cross-subddiea between Pacific Bell's regulated and unrwulated oper- 
ationa. Horeover, state audiU of Bell Atlantic, BellSouth, PacTel, and U S Weat re- 
vealed refiiaab to diadose neceesary data. Trade preea reports of a National Associa- 
tion of Resulaton Utility CommissionefB' publicatioD revealed that all four carriers 
denied auditors access to materials pertment to their studies.'" NARUC also re- 
ported state PSC findings of "poor accounting records, duplication of services, diver- 
■ioD of future funds, deficient transaction s' ' ' ' - . . . . 

costs to subsidiary operating companies." 1 
1986, at 8. 

Moreover, ANPA explained in it comments in tbe FCCs investigation into ac- 
counting procedures that the BOCs are attempting to validate such obstructionist 
practices on the federal level as well by supporting accounting systema that would 
permit allocation of joint and common costs on a discretionary, unauditable incre- 
mental costing basis, exempt large amounts of costs from any allocation procedures, 
and shield from the FCC and interested parties data necessary to effective audit 
oversight Accordingly, ANPA seriously doubts that accounting safeguards can pro- 
tect ratepayers from subsidimng competitive electronic information services ven- 
tures. 

Queition. A lot of services could fall under the definition' of information aervlcea 
or electronic publishing ss ANPA sometimes defines it— service* like tele[4ione call 
forwarding and voice store-and-forward services. Do the newspapar publishers 
expect CMisumers to go without these and potential similar services, or are Uie 
newspapers proposing that they provide such services themselves on a scale compa- 
rable to what the tetephone cranpanies can provide? 

Answer. The Diversity Principle will not prevent telephone companies from pro- 
viding state-of-the-art teleoommunications services, but will encourage it. 

Pint, it may be necessary to clari^ several misconceptions, implicit in this ques- 
tion, about the information services mdustry and the scope of the line of busmess 
restrictions in the MFJ. 

Newspapers represent an important but modest s^ment of the non-telephone 
company mformation services mdustry. Many other companies with substantial 
t'yKnv'"' resources and experience, such as IBM, General Electric, and General 
Motmrs, can be expected to provide consumers with information products and serv- 
ices for irtiich there is demand. 

Moreover, telephone companies are not constrained b^ the HFO, nor would they 
be by the statutory enactment of the MFJ's line-of-tHismess restrictions, from pro- 
w exchange telecommunications services. Indeed, the telephone companies 
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tor "information services" or "electronic publishiiw." These terms reOect concepto 
embraced by tbe Senate in S. 898 in 1981 and are defined in the MFJ. ANPA urgea 
Congress to use the some ddlnitions in any statute. 

Fuially, ANPA believes that tbe services subsumed under the MFJ's electronic 
pnblMiing definition are most important to the Diveraitv Principle. There is a broad 
range of other services, such aa those engaged in by ATftT under the MFJ, which 
may fall within tjie informaticm services ruHtc but which do not involve any tele- 
idKoie company interest in information content. Tlius, the BOCs could offer servioea 
sudi as packet-switched networks, protocol conversion, data processing, and voice or 
teta etara«nd-fbrward. Some of tbese services, such as ston-and-forwWd, could be 
(qissatsd in auch a way as to convert them into a publishing activity, -tf they wara 
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nMd bv the carrier to contrt^ profit from, or have any intenot in the infonnatioa 
carriM over its traiumiaBion facilities. But the tnirrent admiiiiBtratiDn of the UFJ, 
irtiich allows AT&T to provide information services as long as they ore not electtun- 
ic publishing, demonstrat«e that a line can be drawn whiui protects the core of the 
Diversity Pmidple while allewing a carrier ta paiticipate in many information-re- 
Uted consumer aervlcea. 

Question. The French have recontly concluded ezperimecta on videotezt tervioe 
that includes an "electronic Yellow Pagea" end are taking the service nationwide. 
The experience in Prance seems to he that using the telephone network as a trans- 
mission vehicle has stimulated newspaper advertising revenues. Don't you think a 
similar result would occur in this country? 

Answer. The question of newspaper aovertising revenue has absolutely nothing to 
do with the Diversity Principle or with proper public policy concerning tolephone 
company involvement in providing electronic information services. The issue is not 
newspaper profitidiility, but the right of the public to have access to a wide diveisil^ 
of sources m information. And, needless to bbv, the relevance of the French expen- 
ence is tangential, given that country's very tUiferent social. poUtical, ecmomic and 
information system. 

The French govemment^cwned telephone system has been experimenting with 
new services for a number of years. Some French newspapers in France have par- 
ticipated in those services. 

It is br too early to tell how successful such operations will turn out to be. Td 
draw any conclusions at this time would be premature. 

Lest it go unsaid, newspapers and others with an interest in the Diversity Prind- 
ple are not "gWing to prevent the development of theae services; these information 
publishers seek ouy open access to a level playing field that is not owned and con- 
trolled by one of their competitors in this new market. 

The Diversity Principle serves the best interests of competition and diversi^ in 
any language. 

The Chairman. Thank you, Mr. Martz. 

Mr. Kimmelnian? 

Mr. KiHHELHAN. Thank you, Mr. Chairman. 

I appreciate this opportunity to appear before you today on 
behalf of the Consumej Federation of America. It is refreshing to 
come before the Committee on an issue different than the many we 
have had to addreee in the last year, and it is particularly Teneabr 
ing to come endorsing the effort that you are making, Mr. Chair- 
man, to make sure that affordable phone service is the cornerstone 
of Federal t«lecommiuiications policy. 

I would like to start by pointing out that from the consumers 
perspective we have no philosophical opposition or concerns about 
local phone companies getting into any businesses, or any other 
businesses getting into other busineBses, and we have no inherait 
preference for the courts over Federal a^ncies or Federal agencies 
over the courts. That does not really matter as much to consumers 
right now as rebuilding feiith in our telephone system after the 
breakup of AT&T. 

We believe that the public wants assurances that whatever we 
are doing with our phone system, whatever policies we change, 
that elected officials ensure that we do not give away any of the 
best attributes of the old phone system: ^ordable, reasonably 
priced, high-<iuality phone service n>r all Americans whether in 
rural or urban areas, wealthy or poor. 

liierefore, CFA must oppcee S. 2565 precisely because it does not 
■et polity. It does not ad^-ess consumer concerns. Mr. Chairman, 
we are very encouraged by your proposed amendments. We believe 
that making a Federal commitment to affordable basic phone serv^ 
ice, including usage of the telephone, is essential to the consider- 
ation of ai^ restructuring of our telephone system. We vxge you to 
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omtinue to try to figure out the details of how to eicconiplish this 
through the Ic^iislative process. 

Now, some have asked why we are so worried about lifting re- 
strictions at this point on the Bell Phone Companies, and why we 
are so worried about handing jurisdiction over to the FCX!. Well, 
the answer is very simple. Look at the promises of those who are 
proposing these changes. They promise new services. They promise 
the information age. They promise a restructuring of our society 
through the telephone system. 

■Now when have we heard this before? It was not very long ago 
that we heard these very same promises related to the AT&T dives- 
titure and related to the Federal Communications Commission's re- 
pricing practices. 

A brief review of what consumers have experienced in the last 
years will explain why we are concerned that the costs of these 
changes may be greater than the benefits. First of all, since divesti- 
ture the local phone companies have asked for $11.3 billion in new 
revenue and received $5.2 billion in the States. 

The FCC has proposed a subscriber line charge that now has 
shifted over $2 billion from long distance rates into local charges, 
and they are considering movii^ that up to $4 a month. It is now 
at $2 a month. On average we find that with these subscriber line 
charges and local rate increases consumers are paying about 46 
percent more for local charges today than they were at the time of 
divestiture. And then of course they have to buy or rent a phone, 
pay for repair, pay for directory assistance, and pay more for in- 
stallation chaises. 

In addition, we have found in a recent report that we just com- 
pleted which I would like to submit for the record,' Mr. Chairman, 
that in 1985 the local phone companies were earning approximate- 
ly $3 billion too much from both residentifd and business ratepay- 
ers, money that was not necessary for a thriving business, money 
that was much greater than the eamii^^ of both competitive com- 
panies and other utilities. 

It is clear these companies are sitting on a lot of money. It is no 
surprise that they are eager to diversify. 

Now the phone companies claim that local service is still way un- 
derpriced, and they daim they have a depreciation reserve defi- 
ciency for equipment no longer being used that is on the books that 
carries a price tag of $26 billion to consumers. We have also seen 
that our traditional progress toward universal service, going from 
78 percent of households with a phone in 1960 to 92.9 percent in 
1980 has been stagnating, at best, and creating tremendous pocket- 
book pressure for ^ed-income/low-income elderly Americans. 

So our question is, why? Why all this? Do we have to give up af- 
fordable phone service? Can we not preserve what we have accom- 
plished in the pEist and still move on to the information age? 

We believe it is possible to preserve the good aspects of our 

Ehone system and achieve the benefits of a new information age, 
ut this can only be accomplished if Congress will set clear policy 

■nw rapcnt wiB not nprodudble. 
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goals and prevent industry and FCC efforts to load additional costs 
onto those who just want simple, plain old phone service. 

We believe Congress must be^n a careiul examination of how to 
change the rules of the phone system wUle also protecting ratepay- 
ers. Policymaker intervention is essential when so much of the net- 
work costs involve jointly used resources. It is the difference be- 
tween preservii^ rates at their current level and a doubling or tri- 
pling (a rates with inappropriate poUcies. 

In conclusion, Mr. Chairman, we urge you to move slowly in 
building on your amendments, to set forth uie details of re^ulatoiT 
action that is needed to both preserve the goal of universtd afford- 
able phone service for all citizens cmd fair rules that open the door 
to competition in computer services and other markets. 

We believe Americfui consumers deserve more than just lofty 
promises about the information age. From Congress, American con- 
sumers deserve clear assurfinces that we will not get in another 
mess like the AT&T bresikup; Congress must ensure a framework 
for modem communications, the basic phone network, that ¥nll be 
accessible to all at affordable rates as we move forward into the in- 
formation age. 

Thank you. 

[The statement foUows:] 

9TATBUKNT OF GENB KnOlRLMAM, LEOISLATIVK DIRECTOR, CONSUHEB FiDKRATlOH OF 



before the Bell Operating Companies (BOCb) are released A'om the reatrictHKia ths; 
voluntarily agreed to aa part of the Bell system breakup. ConsumerB have airndj 
been asked to bear more than their fair share of pD8t.dive8titure risks. Any fuitlier 
telecDDununications policy changes must, first and foremost, promote attainment of 
affordable phone service for all Americans. 

From the consumer prespective, the debate over whether or not to lift mtrictionB 
placed on the BOCa in the Modified Final Judgement (MFJ) is remiiuKeDt of the 
(M>ate over breaking up the Bell t^stem. Consumers are being showered with prom- 
ises (tf information age servicw, increased competition, lower telephone rates and 
new uses of the telephone by these seeking to change the status quo. 

Unfortunately, consumer experience with the Bell breakup leads to akepticJam 
about such promises end a concern that the backbone of our telei^one Bystem— 
high quality, affordable basic phone service available to all Americans— may be 
jeopardized by experimentation with new policies and promotion of exotic services. 
Stung by significant local rate increases, a t2/month federal subscriber line charge 
and consiclerable confusion since the American Telephone and Tel^raph (ATA^ di- 
vestiture, consumers expect concrete assurances rather than lofty promises &ran 
those who wish to change the rules of the telephone game one more time. 



As telecommunications technology changes and public reliance on the telephone 
increases, consumers face new challenges to their desire to preserve affordable 
phone service. After almost twenty years of watching the federal and state govern- 
ments struggle to protect affordable service while increasing competition, consumera 
remain unCMivinced that polit^makers know bow to open the door to the informa- 
tion age without shutting the door on cheap, high quality basic phone service. 
A. Technology and Regulation 

PolicymakerB have fought an uphill battle, using everything from rate-of-retura 
regulation to divestiture, in an effort to keep the price of monopoly wrvicea— tike 
local residential service— down while opening the equipment, long distance and 
computer markets to full, fair competition. Unfortunately, the tools of public policy 
have not developed at the same pace as technology. 
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Technoloni has eroded many of the conceptual distinctionB essential to effectiTe 
ngulation. For example, regulatory policies bases on a clear distinction betwaen 
oommunications and computer techncdoKiM became ineffective as telephone compa- 
niM b^an using computerized equipment. Similarly, t«ihnical changes in equip- 
ment and service have outpaced accounting definitions and cat«gori«B, making it im- 
poasible for the Federal Communications Commission (FCO to establish a uniform 
accounting system that properly allocates costs. 
R Market Segrnentaticn/Competition 

These r^^ulatory difficulties have been exacerbated by the uneven development of 
competition in niche markets flurrounding the local network monopoly. Since the 
network of lines and switches connects botti monopoly (e.g., local residential service) 
and competitive (e.g., long distance and data proceeeing) servjces, regulators must 
divide network costs among these services. ^ competition develops for a particular 
product, like telephones, or service need, like big-buoineas data communicationa, rag- 
uUtora mu«t restructure prices. Yet without effective accounting tools i^ a heaa- 
atart on technology, it is difficult, if not impossible, for r^ulators to divide the (30- 
40 billion of today's shared network co«ta without impeding competition or driving 
up basic service prices. 
C Dangen of Lifting^ Bell Operating Company Rettrictiona 

Because a misallocation of network costs can mean the difference between afford- 
able local phone service and doubling or tripling local rates, CFA is fearful, under 
current regulatory conditions, of letting the companies that control the local net- 
work — the BOC's — enter cranpetitive markets. Until policymakers develop the r^[u- 
latoiy tools necessary to catch up with technology, and properly allocate the cost of 
jointly used equipment and resources, consumers have more to lose than gain from 
local phone company diveraification into competitive markets. 

n. ItATB RBSTBUCTURINO: A LOSS TOR C0N8UHBB8 

Two and a half years after the AT&T breakup, consumers continue to pay more 
and get lees for tbeir phone'«ervice dollar. Between January 1984 and June 1986, 
local telephone companies asked for 11.3 billion and received $5.2 billion in revenue 
increases from state regulators.* 

During the same time period, the FCC decided to transform $2 billion of long dis- 
tance charges into local rates increass.' Starting in June 1985, all residential con- 
sumers, r^ardless of whether thev make any long distance calls, began paying a 
$l/month subscriber line charge for equipment costs formerly chaned to inter- 
state long distance users. In June of 1986, Uiis charge rose to $2/month. The Com- 
mission is currently considering a local phone company proposal to raise this charge 
to |3/month in 1987 and t4/month in 1988.* 
A. Local Charges 

Tbeae new local charges translate into on average increase in residential flat rate 
(unlimited local calling) service of $4.74/month since the Bell breakup. This 45 per- 
cent increase consists oT the following elements: an increase in flat rate service from 
tlO.S5/month at the end of 1983 to $12.73/month at the end of 1985; a $2/month 
subscriber line charge imposed by the FCC in June, 1986 that appears on each cus- 
tomer's local phone bill; plus S.56/month to maintain telephone wiring (this wire 
maintenance charge, though optional, used to be included in pre-dive«titure local 
service chaises).* So, today, it coMs consumers |15.29/month to receive what cost 
only $10.65/month two and a half years ago. In addition, consumera must now pay 
for local directory aaaistance calls, purchase or pay $1.50/month to rent a phone, 
plus pay considerably more for installation — 27 percent aoore in 1984 alone.' 



latter of MTS and WATS Market Stnidure, Amendment of Part 67 of the Commis- 
■oo ■ KSIM and Ettabli^hment of a Joint Board, ec Docket Nos. T8.T2 and 80-288. adopted Dee. 
1», 1984, releand Dec, ZS. 19S4. 

'"Unity I'A Agreement." See Joint ComtnentB of the National Rural Telecommunication! Aa- 
socistion, National 'Telephone Coonrative Anodation, Organimtioa for the Protection and Ad- 
vaDEement of Small Telephone Companies and United States Telephone Aaeodation, In the 
Hatter of MTS and WA'TO Market Structure, cc Docket Nm. TS.72 and 80-286, Augiut 29, 19S6. 

*DlTeetiture: Two Ybbti Later, A Report on the Status of Resideatia] Telepbcme Conaumen 
Two Yean Alter the fir? akup of AT&T, Cnuumer fWeration of America, December IS, 1986; 
and hi the Matter of HTS and WATS . . . op. cit 
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A Long Dutanoe Rales 

Id return for these aignificBDt poatdiveatiture local rate hikes, consumeis have 
Mceived a modeM decraaM in long^distaoce rates. Since Hay 1984, when the FCCb 
•ubecriber line charge went into efTect for business customere, and June 1986, when 



2G.5 percent for the more expensive day and evening ciSs.* Unfortunately, for the 
large percentage of consumers who make few long distance calls each month, these 
long distance rate reductions do not even come close to ofbetting post-diveadture 



m. THE DOLE BILL 

If Congress intends to get involved in contentious, tetecon 



2566 would provide consumers no protection against continued local rate „_ 

" ■ ■ """ r^tulator; policies to protect ratepayers and competi- 



have already shifting about ^bUlion of long distance costs into loc 

Commission is currently considers another $2 hillion shift (see supra, at 4). In ad- 
dition, a brief description of the FCC's newly developed approach to relating OHn- 
petitive services connect«d to the network mil highlight uie problems mherent in S. 

A. Computer in 

The FCC's Third Computer Inquiry (Computer in)^ deals with the appropriate 

regulation of what is known as "enhanced services," those services which; 

combine [s] basic service with computer processing applications that act on 
the format, content, code, protocol or similar aspects of the subacriber's 
transmitted information, or provide tlie subscriber additional, different, or 
restricted information, or involve subscriber interaction with stored infbr- 



sentialiy the equiva ^ „, 

enhanced services consist of three types of services: voice stora^; protocol»-lype 
procesaing— that is, enhancement or alteration of a data transmission that is not 
compatable with the receiving data processing equipment or data network; and net- 
work data processing — the use of ttie switctied communications network as a giant 
computer accessible through terminals or computers plugged into it. These services 
thus use the same trunks, switches, central offices, ana subscriber loops as basic 
phone service. 

Previously, under its Computer 11 rules, the FCC required dominant (i.e. monopo- 
ly) carriers tike AT&T and the BOCb to separate all enhanced (i.e. competitive) 
services from their related network services through a suheidiary. Yet in its 
recent Computer HI nihng, the Commission indicated a shift in policy. 

Although the Commission concluded in its Computer II decision that accounting 
procedures ". . , cannot prevent the misallocatien of joint and common costs associ- 
ated with the provision of basic and enhanced services if provided b^ the same 
entity,"*" in Computer III the FCC has dsckled to rely on a cost allocation account- 
ing s^tem. equal access requirements (comparably emcient interconnection) and a 
new network structure (open network architecture) to prevent cros»«ubaidi2ation. 
Unfortunately, none of these new safc^uarda against cros»eubeidy currently exists, 
the technology necessary to implement such protections has not been developed, and 



'Industry Analysis Division, FOC. op. ciL, at -. 

'Notice of Proposed Rulemaking, cc Docket No. S6-229, releaaed Augiut 16, 1! 



ATtcT, KZ F. Supp- 131, 178 n. 198 (DJ)-C. 1982). 

' 'DfSectioi>U.T02,op.dt,nPCC2d3S4Bt464. 



■Amendment of Section $4,702 of the CommiMkm'B Rulu and Reaijlatioiu (Second Computer 
laquiryX 77 FCC 2d 384 (19T9) (Final Dedaion), atTd on reconsideration, 64 FCC 2d EO (1980), 88 
rob 2d 672 (1981) afTdjiA aom..Louiiiana^^v. United Stain. 461 U.S. 938 (1983). 
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the cost of this syBtem is unknown. Furthermore, the FCC's ongoing search fbr a 
cost allocation accounting system does not include reconsideration of the Commls- 
sion's previous decisions to shift a predominant portion <rf' joint and common net- 
work costs into basic local rates. ' ' 

Unfortunately, accounting and equipment interconnection requirements can nei- 
ther enaure affordably priced basic phone service nor protect a fair competitive en- 
vironment 

1. Accounting Problems 

No accounting system has yet been devised that can adequately detect misalloca- 
tion of the costs of jointly used equipment and reaourcee. Although the FCC has not 
developed a set of accounting procedures to handle this problem, and has historical- 



petitive services, C ,-,— „ 

lowed to enter comijetitive markets imder the FCCs accounting, ratiier than sepa- 
rate BubaidiAiy requirement. New tAchnologiee have transformed a unified, teletnm- 
munications market into a se^ented mixture of monopoly and competitive sub- 
markets. Hie partial competition of a segmented telecommunications market dia- 
tributes benefits to large volume, long distance/computer customers (i.e.. big busi- 
neaaes), and loads costs on everyone else (i.e. residential and small business custom- 
en). Telephone companies that serve both competitive and monopolii^ market* 
have an incentive to maximize profits by shifting costs from the most to the least 
competitive services. To prevent such cost shifting, the FCC propoaes a coat alloca- 
tion accounting approach previously described by the Justice Department as "pr o a' 
ently but a hope, not a demonstrated reality."'* Based on market m«esures to shift 
coata and the General Accounting Office's criticism of the FCCs failed 20 year effort 
to account for ooets,'* we believe that the Justice Department's previous asseesment 
of the dangers created tqr allowing monopoly service providers into competitive mar- 
kets remains accurate: 

Based on the information presently available to it. the Department does not 
believe that either structural separation or the use of accounting principles 
is itself a sufficient answer to the problem posed when regulated nrms con- 
trolling bottleneck facilities enter related competitive markets. It may be 
that neither of these regulatory tools is effective in all cases. In some cases, 
the costjienefit calculus may flavor one form of restriction for all of the 
myriad types of services that will be offered under a variety of technol- 
ogies." 
2. Intagible Subgidiea 
Even if the FCC could devise the best imaginable accounting syatem, sotne subei- 
diee that utility companies can supply to competitive ventures are so intangible as 
to defy quantincation. These intangible subsidies come in a variety of forms. For 
exam^ the name reputation of uie companies which comprised the former Bell 
- ----n is a valuable asset for a competitive service, as is the attractivenees to poten- 
ustomers of one«top shopping ' ' ' 

I sumilieB basic, dial-tone servi 

lyaaaeas the value of theoe shared r 

Many other activities that a diversified Bell operating company may engage in 
would involve similar cost allocation difficulties that accounting systems cannot 
overcome. For example, it is impassible to allocate costs where: experienced utility 
personnel staff new competitive service^ the cost of capital for competitive ventures 
declines because of the financial stability of the local phone commny; competitive 
services benefit from access to customer information from the BOCs' substantial 



>■ In the Matters of: Ameitdiiwat of Sectioiu 64.702 (Third Computer loquirr). and Policy and 
ilaa Cancemina Rats* for Competitive Common Carrier Services and Facilitiea Authoriiatioo 
treof CMnmuidcatioiu Protocols undar Section M.TOZ of tha CoauniacUnia Rulee and Ragula- 
ni: cc Docket Na S6-229. ado|itad Hay 16. 1986, releaMd June 16. I9S6. 
■' Laciilative and KtgaMorj AcUoni Naaded to DmI With a Cheogiiu Domertic Telecom- 
micatiimi Induetty. United StatM General Afcountisg Office. CED-81-136, September 24. 1981. 
' ■ CommeDts of the U.S. Department of Justice, in Notice, op. cit.. at 42. 
I* Legislative and Regulator]' Actiona. op. dt 
■■Coomientaof theU.S. Department oT Justice, op. dt, at 42, 
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is riskier when cmnpetitive service* are added to the network. CFA belienu theee 
intangible aubeidies con only be dealt with through non-accounting methods. 
B, Joint and Common Cost Allocalwn 

S. 2565 fails to address the major pocketbook issue feeing consumers in the post- 
diveatiture era: who will pay for the astronomical cost of network equipment and 
resources used jointly to provide many services? Unless l^islation like S. 2565 over- 
rides the FCC B cost-shifting access chai^ price theory, consumers will axd up 
paying for anywhere from $6-12 billion in network cosU throu^ local rats in- 
creases (i.e., interstate and intrastate subscriber line or oUier charges), regardkea of 
how much money the BOCs make from new services. 

There is no "correct" way to allocate the cost of jointly ueod equipment and re- 
sources. While one apprrach may provide maximum economic emciency and an- 
other maximum sociiil fairness, many cost allocation methodologies can meet the 
Communications Act's combined goals of affordable phone service and fair competi- 
tive conditions. As pointed out in recent appellate court review of FCC policies: 
The very problem at issue here— allocation of common costs— arises precise- 
ly because there is no purely economic method of allocation . . . elements of 
fairness and other noneconomic values inevitably enter the analysis of the 
choice to be made." 
Industry cost allocation proposals, which in the access charge decision were ac- 
cepted by the FCC, would lead signliicant local rate increases. Whenever costs do 
not vary with usage, as is the case for most joint and common network coats, most 
Bell companies have recommended exempting new competitive services firgm shar- 
ing these costs. As Bell Atlantic stat«d in its Computer m fUing, "an^ reasonable 
finn . . . does not allocated aiy portion of it Joint and common costs which do not in 
fact vary as a direct result of offering the new service."*^ Southwestern Bell, U.S. 
West and Ameritech expressed similar views in their comments.'" So, most of ths 
Bell companies seek to benefit ratepayera t^ adding new services to the telephcHi 



state jurisdiction.'* Unless Congress requires the FCC to reverse its pricing poli- 
cies — a policy reversal not mandated by S, 2565, the Commission's Computer III 
transmission tariff procedures are unlikely to distribute any fixed network costs 
among information services. 

IV. THE DANFORTH AHENDHBNT8 

Senator John Danforth's (R-MO) proposed amendments to S. 2665 represent a 
good starting point for building consumer protections into legislation that affects 
the MFJ, Yet since we believe the FCC's pricing policies endanger achievement of 
Senator Danforth's goal of "universal, affordable local telephone access and usa^," 
CFA cannot support le^slation that fails to set minimum cost allocation guidelmes 
for the Commission to implement. 

CFA believes that Congress should not lift the MFJ rsstrictions placed on the Bell 
companies by Fedral District Court Judge Harold Greene until regulations are in 
idace that would equitably allocate the coat of all jointly used equipment and re- 
sonrces, and prevent price or network-access discrimination among ssrvice provid- 
ers. By conditioning Bell operating (»>mpany entry into the information services 
market on the development of regulatory safeguards, specified in legislation, like 
Representative Ron Wyden (DOR) has propoaed,*" competition may be preserved 
and consumers protected from local rate mcreases. 
A. Coet Allocation 

If the FCC applies the same pricing, theory for information services and equip- 
ment manufacturing in Computer m as it did for long distance service in the access 
charge proceeding, aQ the fixed costs ofjointly used equipment and resources will be 
allocated to basic, local phone service. To ensure that non-basic service users do not 



" MCI Ttlecommunicationt Corp. v. FCC. 6T5 F.2d 408 at 415-416 (D.C. Or. 1982). 

1'' Conunenla of Bell Atlantic Companies In Notice, op. cit., at 10. 

>■ Cammenti of Southwestern Bell Corp. in Notice, op. dt, at 49-63; Commenta of U.S. West. 
Inc. at 106-107; Comments of Amerilcch at 3M1. But See Cammeots of Pacific Telesis Group. 
Attecbment A, at S for a more reasooable cost allocation methodolos'. 

'* ReiMnt of the Committee on Energy and Commerce on H.R. 41i^ 98th Congren, First See- 
rion, RepoH No. 9S479 at 19.24. 

•0 CoogreMioaal Record, Vol. 132, No. 114, August IS, 1986 at H6428-H643Z. 
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get a free ride on the backs of local service users. Congress should require that the 
cost of equipment uoed to provide local, long distarice and computer services ia equi- 
tably distributed among those services. If each service covers the coeia that are 
unique to it, plus a reasonable portion of the cost of equipment used jointly for nu- 
merous services, local phone rates would remain raasonable while all other services 
could be competitively priced. Congress must step in to ensure that everyone who 
usee services connected to the telephone network pays to maintain the network. 

B. Competition 

It would be inappropriate to assume that just because the telephone industry and 
regulators are b«^mning to talk about "open network architecture" and "compara- 
bly efHcient interconnection" that a technical fu to ensure fair, etjual access to local 
phone company fecilities can be devised. Similarly, the accountmg problems that 
rwulators have spent yeara attempting to overcome cannot be wished awav. Unices 

all these problems are overcome, Congress must provide that a 

qnat« regulatory controls — possibly a n^alty charge based on a local 
ay's non-basic service revenues — is applied to local phone companies that enier com- 
petitive markets. In addititai, since many Bell companies are diversifying their busi- 
ness throuj^ nfBlintaa of parent holding companies that cannot be regimted by the 
states, Congress must ensure that state rcsulators may review the underlying costs 
of all transactions between the BOCe and uieir afliliatee. 

C. Effective Regulation 

Despite thorough regulation of the BOCs by both state and federal ofRcials, the 
BOCs have been allowed to outeam all other utilities and most competitive firms 
since divestiture," A comparison of the 1985 market performance of the Regional 
Bell companies with all other utilities and the nation s largest corporations show 
that telephone ratepayers— both residential and business— paid the BOCs $1.2&-2.0 
billion more than tne companies needed to match the earnings of either regulated 
or competitive firms,'* Also, costly debt restructuring and accelerated depreciation 
of eqmpment added another $1.25-1.5 billion in unnecessary, 1986 ratepayer 
chaises." 

Although the FCC recently reduced the Regional Bell companies' rate of return, 
and some state r^pilator^ have started to reduce these ratepayer overcharges, we 
believe BOC earnings must be brought hack into line with uie marketplace before 
HFJ restrictions are lifted. It is impoeaible to prevent cross^ubsidization by compa- 
nies that provide both monopoly and competitive services unleee regulators establiah 
a standard for evaluating the marketplace performance of these companies. We be- 
lieve that whether or not ratea are rising, overcharging for regulat^ services can 
only be prevented if state and federal r^ulators develop and implement an effective 
method of adjusting the BOCs' rates of return to reflect changes in market condi- 

C0NCLU810N 

CFA believes that ratepayer concerns must be addresasd befbre CoD^etaa consid- 
era tampering with the terms and conditions of the Bell qrstem breakup. Ratepav- 
srs' pocketbooks must be protected and the benefits of competition made availaUe 
to all consumers before the Bell Operating Companies are allowed to enter competi- 
tive markets. Until policymakers develop regulatory tools that properly allocate the 
cost of jointly used equipment and resources, consumers have more to lose than gain 
ttma local phone compsjiy diversification. 

(The following information was subsequently received for the 
record:) 

QuKnoNS OF THB Chaikman and thb Answbrs 

Quesfton. Do vou think that lifting the Une-of-busineas restrictions irom the Bell 
Companies would result in lower telephone rates? 

Answer. The Consumer Federation of America (CFA) heUeves that lifting the line- 
ctf-business restrictions from the Bell Companies will not result in lower telephme 



■■ Dr. Bdark N. Coomt, Local Rate Increases in the Post-Divotiture Era: Excasiive Beluras to 
Telepboae Company Capital. Conaumer Federvtimi of Atnerim, September 198fi. 
"Id..atl6-ai. 
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Quotum. Wouldn't consumers benefit from a lifting of the Unesif-buraiieaB rertiie- 
tion«? Wouldn't new services be provided? 

Answer. While consumers may benefit if the Bell Companies are allowed to offer 
new services, CFA believes consumers have more to low, through increase in basic 
phone rates, than to gain through lifting the line-of-busineas restrictions. 

Qiuation. Does the FCC have adequate jurisdiction over the RBOCB to develop ac- 
counting sofi^uards to prevent cross-subsidtzation between regulated and new un- 
r^ulated ventures? In other words, can the FCC oversee potential croes-eubsidy be- 
tween local or intrastate services and new businesses? 

Answer. In addition to the inherent problems associated with trying to prevent 
cross-subsidization through accounting rafwi^ds (described in CFA's written testi- 
mony to the Committee). CFA believes the FCC lacks adequate jurisdiction over the 
RBOCb to develop accounting safeguards that would prevent cross-subsidization. 

Cbesfion. Spenfically, what control over local exchange, intrastate long distance, 
YeUow Pages, infbrmation services or manufocturing does the FCC have now and 
what control should thgrbe given? 

Answer. While the FOC may preeropt state regulatory practices that impede at- 
tainment of the goals Congress set out in the Communications Act, the CommissitHi 
ma^ not interfere with the purely intrastate regulatory actions of the states. In ad- 
dition, FCC involvement in issues relating to the Yellow Pages, information services 
and manufacturing is specifically circumscribed by the Modified Pinal Judgement 

Given the current holding — company structure of the Telephone industry, with 
many RBbC activities outside the jurisdiction of the states, gaps in regulato^ over- 
sj^t make it impossible to devise accounting saf^^cuards that will prevent cross-sub- 
sidization. Unless Congress wishes to amend the Communications Act to give the 
FCC sole reeponsifaility over affordable phone service, it may by impossible to pre- 
vent cross-subsidizatitm through FCC accounting practices. 

Question. Is it possible to require the states to develop rwulatory mechanisms to 
OTOtoct ratepayers in view of the lack of jurisdiction the FCC has in these areas? 

Answer. Congress may urge the states to devise particular regulatory programs, 
n cost allocation mechanisms that would protect ratepayers and pro- 



1 the Congress to promote adequate ratepayer protection 1 
the states. 

QuMtion. What guarantees do ratepayers have that they will not be funding all 
kinds of high technology equipment in the local telephone network information 
services that they don't need or want? 

Answer. Unices Congress develops a specific package of cost allocation mecha- 
nisms that prevent cross-subsidization, CFA believes ratepayers cannot be CMtain 
that consumers who only want basic phone service will end up payng for no more 
than basic phone service. The line-of-business restrictions should not be lifted until 
ratepayers are assured that affordable basic phone service will be preserved. 

The Chaibman. Thank you, Mr. Kimmehnan. 

Mr. Fischer? 

Mr. Fischer. Chairman Danforth and Members of the Conunit- 
tee, my neime is Jim Fischer. I am a Commissioner with the Mis- 
souri Public Service Commission, and also a member of the Com- 
munications Committee of the National Association of R^ulatory 
Utility Commissioners generally referred to as the "NARUC". 

Accompanying me tcday is Bruce Hagen, a Commissioner with 
the North Dakota Public Service Commission, and Chair of the 
NARUC Committee on Communications. 

NARUC is a quasi-governmental nonprofit organization estab- 
lished in 1889. Its membership is wholly governmental and in- 
dudes the agencies of the 50 States engaged in the regulation of 
utilities and carriers. Our mission is to serve the American con- 
■umer by assuring that the regulated services are safe, adequate, 
and affordable. 

The members of NARUC appreciate this opportunity to make 
our views known on Senator Dole's bill and many of the amend- 
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meats proposed by Chairman Danforth. Coming from the Chair- 
man'B home State of Missouri, it is a particular pleasure for me to 
have the opportunity to participate. It is also a pleasure for me to 
have an opportunity to comment on Senator Dole's bill since I hap- 
pened to have been bom in Russell, Kansas, the home town of the 
Senator. 

To begin with, NARUC does not support or oppose the pending 
legislation as it is written, since we respect both the regulatory role 
of the FCC and the iintitrust role of the Federal judiciary. We be- 
lieve in particular that Judge Harold Greene of the United States 
District Court of the District of Columbia has been quite responsive 
to our concerns for universal service at alTordable rates in his ad- 
ministration Emd formulation of the Modified Final Judgment. 

However, we do have concerns that we would like to express re- 
garding any diversification legislation that might be considered by 
Congress. An indispensable go£il of diversificaUon legislation must 
be to preserve universal telephone service at affordable rates. We 
believe that the legislation should incorporate many of the propos- 
als that Chairman Danforth issued with the Notice of these hear- 
ings. 

In addition, the Committee should also seriously consider some of 
the amendments by Congressmen Wyden, Bryant, Swift, and 
Tauke. 

Secondly, we believe that any telecommunications legislation 
must expressly retain State jiuisdiction under section 152(b) of the 
Communications Act of 1934. Therefore, we believe that emy diver- 
sification legislation should directiv amend and become a part of 
the Communications Act of 1934. llie scope of the l^islation must 
be clearly restricted to the interstate aspects of diversification 
which are beyond the ability of the states to adequately address. 

The centerpiece of the legislation must be to protect local ex- 
change telephone customers from rate increases brought about by 
telephone company diversification into new and often highly com- 
petitive markets. Strict safeguards must be instituted to assure 
that the economic risks and me costs of new unr^ulated ventures 
not be borne by captive telephone customers. 

State commissions must also be given access to all relevant books 
and records whether the new venture is conducted through a sepa- 
rate subsidiary or directly as a part of the telephone company 
itself. 

Finally, we respectfully request that the States be made a part of 
the Federal decisionmaking process. By utilizing an administrative- 
ly final FederalnState joint board to develop rules for considering 
lifting restrictions on the Bell Operating Companies and other re- 
lated diversification decisions. 

The joint board process has worked with success at the FCC. We 
believe that it could also be a constructive method for finding an 
appropriate balance for the interests involved in these difficult di- 
verviiication issues. 

In conclusion, if it is the will of the Congress to enact diversifica- 
tion legislation in the field of telecommunications, we pledge our- 
selves m cooperation with our colleagues at the FCC to make it 
work. 
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Before concluding, I would also indicate that I have been request- 
ed to Bubmit for the record a written statement by the New York 
Public Service Commission. 

Thank you very much. 

[The statement follows:] 

Statehbnt of thk National Association or RsGUiAiORy Utiutt ComoBSKnrass 

Mr. Chairman and Members of the Committee: My name is Jamee M. Piacber, 
and I am a Commissioner of the Misaouri Public Service CommisBion and a member 
df the Committee on Communications of the National Association of Regulatory 
Utility Commissioners, generally referred to as the "NARUC". Accompanying me 
today is Bruce Hagen, a Commissioner of the North Dakota Public Service Commis- 
sion and the Chair of the NARUC Committee on Conununicatioos. 

The NARUC ia a quasi-governmental nonprofit organization established in 1889. 
Its membership is wht^ governmental and includes the agencies of the fifty States 
engaged in the r^culation of utilitica and carriers. Our mionon is to serve the Amer- 
icon consumer by assuring that the regulated services are safe, adequate and afford- 
able. 

The members of the NARUC appreciate this opportunity to make their viem 
known on S. 2566, a bill proposing the Federal Telecommunications Policy Act of 
1986, and many of the amendments proposed by Senator John Danforth, the di^in- 
guished Chairman of this Commitee. 

To begin with, the NARUC does not support or oppose the pending ledslation 
since we respect both the regtilatory role of the Federal Communications Commis- 
rion (FCC) and the antitrust role of the Federal judiciary. In particular, we believe 
that Judge Harold Greene of the United States XMstrict Court nere in the District <k 
Columbia has been quite responsive to our concerns for universal service at afford- 
able rates in the formulation and administration of the Modified Final Judgment in 
the AT&T Divestiture Case. 

However, if there is to be legislation, and that certainly appears to be the case, 
then we have strongly held views as to what that l^islation must contain. 

UNIVZRSAL BKRVICE AT APTORDABLI RATU 

An indispensable goal of diversification legislation must be to preserve universal 
telephone service at affordable ratee. Or, to put it more simply, there will be no unl- 
verwl service without affordable rates. 

First, diversification l^islation must directly amend, and become a part of, the 
Conununications Act of 1934, as amended, so as to lock-into FCC administration the 
overriding Congressional purpose of nmliing "available, so far as possible, to all the 
people of the United States a rapid, efficient, Nation-wide, and world-wide . . . com- 
munication service with adequate facilities at reasonable chaises . . .". 47 U.S.C, 
Sec. 151. Also, Bmending the (VHnmunications Act would avoid any impingement of 
the State regulatory role over intrastate communications which is a time-provmt 
method for keeping local service affordable. 47 U.S.C. Sec, 152(b). 

Accordingly, we believe that S. 2665 should be completely rewritten to r^lect 
many of the consumer safeguards proposed by (Siairman John Danforth issued witli 
the notice of these hearings, and by Congressmen Ron Wyden, John Bryant, Al 
Swift and Thomas Tauke wnich appeared in the Congressional Record of August 15, 
1986 (pages H6428-H6432, E298g-E^2). And the rewrite should be as statutory pre- 
scripbons to appear in the Communications Act and not as F(X? regulations as pr o s 
en^ called for by S. 2666. 

The scope of the lEgislation must be clearly restricted to the interstate aspects of 
divereificBtion which are beyond the ability of the States to adequately addrSM. On 
the other hand, the intrastate aspects must be reserved for the ezerdse of State au- 
thority since the State commissions are in the best position to protact local ratepay- 
ers against the ever present potential for abuses from a diversified structure. Ac- 
cordingly, the States must retain their authority to approve or disapprove proposed 
diversifications and, when approved, to prescribe and enforce the accounting rulea 
and other procedures as necessary to protect local telephone ratepayers. 

The centerpiece of the l^islation must be to protect local telephone custonets 
from rate increases brought about by telephone company interstate diversifications 
into new and often highly competitive markets. Strict subguards must be instituted 
to assure that new ventures in the unregulated sector are carried out through sepa- 
rate subsidiaries, or if it is practicable to do so through the teletdione company 
itaelft that the direct and indirect costs of the venture be allocated to it. State com- 
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miflBioiiB must be given complete access to all relevant accounts of these unregulat- 
ed buaineeBee, whether conducted directly by the tel^ihone company or through a 
Bubsidiaiy, to assure the protection of ratepayer interests. 

Also, we believe the CiWnittee should give careful consideration to a broad appli- 
cation of the proposal by Congressman Ron Wyden for a telephone company to pay 
up to five percent of the jtross revenues (or profits) of an unregulated business to 
reduce the bills of its affiliatfld Local telejriitme ratepayers. Clearly, such a business 
will receive substantial intaiwible benefiti in the competitive arena from the najne 
recognition and reputation ofthe telephone company which, after all, were built-up 
and are maintained by the ratepayms. 

FIDESAL-OTATB JOINT BOARDS 

Since diversiiication U^lation has such a direct impact on local telephoae rata- 
payen, we respectfully urge that the States be made a part t^ the Federal deciaion- 
making process applicable to intarstat« diversification issues by incorporatinf th» 
Federal-State Joint Board process, which has worked so well over the y«ara in 
atrengthening istargovemmental cooperation for the benefit of local ratepayers. 

7^ FCC, as the national and intematlonal r^ulator understandably bears an in- 
aulation from local problems, wher«as the State commissions are on tlie "firins 
Una", fully susceptible to the concerns of your conatituenti over the pricing of lo^ 
telephone service. Clearly, a balance is called for in the administration of the deli- 
cate issues addressed by the l^islation. 

The Joint Boards have worked with great success at the PCC. There are now four 
"og concurrently to address the issues of cost separations and access chaises 
JS 80-286, l»-m, access minutes of use (Docket 85-124), Alaska rate integra- 
tion (Docket 83-1376), and accountinK procedures (Docket 86-397). The first Joint 
Board I mentioned effectively defused the politically "hot" access chwge iwue by 
agreeing in 1984 upon a one dollar per month charge for residential and single line 
knuinees customers effective June 1985 and incressing it to two dollaia per month in 
June 1986. The FCC had originBlly proposed a charge of two dollars per montib be- 
ginning in 1984 with an escalation firam there. Docket 78-72. 

Ibe United States Sujveme Court in its landmark decision on Hay 27 in Louiti! 
ana Public Seruux Comminum v. FCQ 90 L Ed 2d 369, 386, upholding State jurisdic- 
tion over depreciation rates for intrastate telephone ratemaking purpoeea, recog- 
nised the Federal-State Joint Board process as a vehicle for resolving the tenaioos 

j-u 1 i_ -.._ J — 1 -™tem of regulatioD. Sponsors rf the diversification legidatioB 

. . __S7, H.R 3800) also propose the use of the Federal-State Jraat 

Board Congreuional Record, Au|niBt 15, 1986, psges H6428-H6432, E298&E2992. 

With respect to kind of Joint Board to be employed, we recommend the adminis- 
tratively final one composed of all five PCC commissioners and four State commis- 
sioners, nominated by the NARUC and appointed by the FCC, who would make the 
Qnal administrative decision, subject to Federal judicial review. 

This Joint Board was incorporated in the univeraal telephone service preservation 
legislation in the last Congreat (S. 1660. H.R. 4102) which overwhelming passed 
Um House, but was tabled oy a cloae vote on the Senate floor when the FCC agreed 
to delay the advent of the acoees charge fbr reodential and single line business cus- 
tmners until June 1985 and thereafter capping it at four dollais per month until 
1990. As mentioned above, an existing Joint B(»rd w<m a substantial consumer vie- 
tiny by reducing it to a much lower level. 

As a lesser preferred alternative, we suggest the employment of the existing type 
of Joint Board, composed of three FCC commissioneis and four State commissioners, 
who would prepare a recommended decision for review and disposition by the FOC. 
47 U.S.C,, Sec. 410(c). 

CONCLUSION 

Id conclusion, the theme of the NARUCs 98th Annual ConventioD to be held in 
Phoenis in mid-November of this year is "The Thrill of the Challenge, Hie Agony of 
the Change", which tersely characterizes the role of State r^pilatore today. 

We are now engaged in the complicated, and sometimes contradict^w^ task of 
stimulating competition in the communications, mergy and transportation fields 
where adequate markets exist to protect the public and, on the other hand, main- 
taining the shield of r^ulation fbr those who have no real choices. 

If it is the will of the Congress to enact diveraification legialation, we pledge our- 
•elves, in cooperation with our colleagues at the FCC, to make it work. 

Tluink you for your oofwideration ^onr concerno. 
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(The following infonnation was subsequently received for the 
record:) 

QuBBnoNS OF THi Chaixhan and the Anbwxxs 

Queitian. Do you think that the states should participate in each decision made 
about whether to waive, modify or lift a line of busineaa restriction? Should the 
states participate in any such decision through a faderal-etate joint board? 

Answer. Under the existing proviaioos of Uie Conununicatjona Act (tf 1934, a dual 
federal/etat« regulatory system has been created. See Louisiana Public Service Com- 
mitsion v. FCC, 106 S. a. 1890 (1986). Section 152(b) of the Act specifically 
states: "nothing in this act shall be construed to apply aa to give the Cmnmiaaion 
jurisdiction with respect to (1) charges, classifications, practices, services, facilities, 
or regulations for or in connection with intrastate communicaticais service of any 
carrier." NARUC's position is that any divermfication legislation must wiwtai" 
this reservation of authority to the States, and as a result, any diversificatiOD tegis- 
laUon must be "jurisdictionally neutral." In other words, the diversification legi^ 
tion should not transfer any jurisdiction which presently reaidea with the State ju- 
risdictions to the FCC or any other authority. The diveniiication legislation itself 
must be clearly restricted to the interstate aspects of diversiiicatioo. It would be de- 
sirable to include in the legislation a specific reservation of jurisdiction to the states 
with regard to intrastate, interlATA and other intrastate services. 

Since diver«i&:ation iMnslation could have a direct impact mi local telephone rate- 
payers, however. NABUC believes that the States should be made a part of the Fed- 
eral decisicm-m^ing process applicable to interstate diversification issues by incor- 
porating the Federal-State Joint Board process with regard to the developnMnt of 
the rulM necessary to comply with the requirements or safeguards of the diversifi- 
cation l^islation itself and for defming functionally-related Unea of business. In 
particular, the rulemaking process under the Federal-State Joint Board auspices 
would include the rulemaking for assigning and "allocating all costs of factors of 
production which are in any way used in lines of business authorized by this Act." 
See NARUC Preposed Amendment to S 2565, Sections 2 and 3. (Aiwendix B). 

After the interstate rules were established through the Federal-StaAe Joint Board 
process, the FCC would subsequently make the deoHion to waive, modify or lift par- 
ticular lines of business restrictions for a particular company for interstate eernces 
only. State conuniaaions, undoubtedly, womd desire the opportunity to participate in 
this rcC process through the filing of written comments. However, it would oe the 
FCC, not the Federal-States Joint Board or a state commission, which would make 
the decision whether a particular line-of-business restriction should be waived, 
modiHed or lifted for a particular Regional Bell Operating Company (RBCX!). Of 
course, any FCC decision would have to be consistent with the rules established ter 
the Feideial-State Joint Board which were designed to comply with the safeguards 
stated in the diversification l^islation itself. 

With regard to intrastate services, the question of whether to permit an RBOC to 
engage in a previously restricted line of business would be decided Iqr the individual 
states through the existing state procedures. 

To illustrate tiiis process, assume diversification l^ialation was adopted that in- 
cluded saf^uards against crosMnibsidies of competitive services by local exchange 
services, and a requirement that rules be developed to ensure compliance with the 
saf^uard. If the RBOCe applied to have the interLATA line of business restriction 
waived, the Federal-State Joint Board would firat establish the rules designed to 
guard against croeB-subaidization. Aflier these rules wera established 1^ the Federal- 
State Joint Board, then the FCC would decide whether the line of business restric- 
tion in the Consent Decree would be waived and whether an RBOC sbtMild be per- 
mitted to enter the interstate, interLATA market. Individual state conunindons 
would decide the issue of whether the RBOC would also be permitted to enter the 
intrastate. interLATA market in a particular state and what additional safeguards, 
tf any. should be developed for intrastate ratemaking purposes. 

If an individual state does not preeentiy have jurisdiction over the questica of 
whether an RBOC enters a particular market (e.g. manufacturing of CPE), the only 
participation of the States in the process would be in the development of the rules 
KK complying with the safeguarde of the diversification l^islation, or through par- 
ticipation as an interested party before the FCC. Of courae, the states would have 
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Juriadiction to eneure that prevknuljr dwegulatad aervicea do not burden 



QuatioiL Doea the FCK have adequate jurisdiction over the RBOCa to develop ac- 
oonntJnK aafi^cuards to prevent cros8«UMidization between regulated and new un- 
regulated venturea? In other words, can the FCC overaee potential croaa-subeidjr ba- 
tmen local or intrastate services and new busineasee? 

Answer. Hie PCCs jurisdiction over the RBOCa appeara to be adequate insofar as 
interstate diversificatiim issues are concerned. In Apnl of this year, the FXX3 initiat- 
ed a rulemaking proceeding for the emees purpose of ensuring that ratepayers in 
the interstate jurisdiction, including IwOC customers, will be adequately protected 
from the potential burdens of croe»«ubBidie8 between unrwulated venturea and reg- 
ulated services. See Separation of costs trf' regulated telephone teroice from eoeta of 
ntm-regulated aetiuitiea, cc Docket No. 8&-111, (April, 1986). Pursuant to that otijeo- 
live, VM FCC has proposed certain accounting procedures and coat allocation stand- 
ard for thoae teleiuione companiee under its jurisdiction that provide both rMnilated 
and unregulated services and products. The current proceeiUDg by the FCC is an 
OMitinuation of and expansion on other proceedings which have been initiated by 
the POC to address, among other things, croaaeuMi^ concerns. See ex Second 
Conauter Inquiry, 11 TQC M 384 recon 84 FOC 2d 50 (1980), further rectm., 88 FCC 
2d 512 (1981) off'd sub. nom. Conaiuter & Communicatione Induttry Am'n y. FCC, 
693 F. 2d 198 (D.C. Cir. 1982). cert, denied 461 U. S. 938 (1983); Third Computer In- 
quiry, FCC 8M97 (1985), 

Although the scope and nature of the FCC's jurisdiction over the RBOCs has not 
been definitively determined, the courts have upheld FCC attempts to impose subsi- 
dy safeguard requirements on various services provided by RBOOs and their subsidi- 
aries or affiliates. See Policy and Rules Concerning the Fumiaking of Cuetomer 
Pnmitet Equipment, Enhanced Service!, arid Cellular Communicatioru Services hy 
the Bell Operating Companies (BOC Separation Order), 95 FCC 2d UlT, recon. FCC 
84-252 (released June 1, 1984), afTd aub nom. Ulinoii Bell Telephone Company v. 
FCC 740 F. 2d 465 (Tth Cir. 1984), decition on neon, off'd North Ameriam nieeom- 
iminicatioru An 'n v. FCC, 772 F. 2d 1282 (Tth Cir. 1985). Abaent an unexpected judi- 
cial detennination to the contrary, it therefore appears that the FCC has adeqixate 
jurisdiction over RBOOs to addrase divenificatioii issues affecting the interstate 
services offered by the BBOCs. 

On the other hand, potential iaauee involving croea subeidiee betwen local or intra- 
state services and new businesses are matters which are properly addresaed t^ tiie 
state comniisBioaB. As previously noted, Uw Communications Act of 1984 envisions a 
mtem of dual ftoderal/state r^ulation. Consistent with this tradititaial aeparatton 
ftt power, NARUC believes that the authority to oversee dlvernficatitm issuss in- 
volving local or intrastate services clearly reodea with the state Iwdslaturss and 
commissions. That is not to suggest that state commissions and the FCC should not 
cooperate throu^ aiwropriate regulatory avenues in an effort to develop commm 
spproacbss to diveisincation issuss, but rather that the states are entitled to adopt 
their own rejnilatory aolutions where necessary. 



Qu^tion. S^edfi^f, what control over local exchange, intrastate long diatancc^ 
yellow page, information services or manufacturing doea the FCC have now and 
what control should they be ^ven? 

Answer. Local ezchan^, mtraatate long distance and, to a leaaer extent, yellosr 
page services have traditionally been regiuated b^ state utiUty commissionB. In addi- 
tion, the pTOvisioiung of customer premises equipment (CPE) 1^ telephone compa- 
oies to their customers was ^so fiillf regulated by the state commissioas until da- 
tariffed by the FCC in various decisions over the past five years. In contrast, the 
manufacture of CPE and other telephone plant facilities has never bsan directly 
r^ulated, although the FC!C has established certain minimum technical atandarn 
to ensure that such eouipment is compatible with the public telephone network. Hie 
FCC has also largely der^ulated "enhanced" services, which ar^iably include infbc 
mation services. 



orders pre-empted state commissioDs from establishing inconristent dqnvci^ioii 
charges and practices fOTpurposes of setting rates for intrastate telepbMM servtos. 
In cmicluding ttiat the FCC could not dictate the defKedation practices of the state 
iwmptisfi^^nt, the Court aotsd that ths Commutiicraotts Act of US4 anvinned a 
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dual natem of state and federal regulation. More specificaUy, the Court cited Sec- 
tion 162(b) of the Act which spediically provides that the FXjC shall not have juris- 
diction with respect to "charges, clsssiiications, practices, services, facilities, or re^ 
lations for or in connection with intrastate communications service . . ." According 
to the Court, this statutory provision constituted a c^xreeeional denial of power to 
tiie FCC to require the state commissions to follow FOC depreciation practices fbr 
intrastate ratemaking purposes. 

The Court's holding in Louigiana clearly indicates that the PCCs contnd ovw 
local exchange, intrastate long distance, yeMow page and other intrastate services ii 
limited by the jurisdictional restrictions set forth in the Communications Act of 
1934. As previously mentioned. NABUC believes that any divemfication legislation 
must be jurisdictionally neutral." Accordingly, 1 would not recommend that the 
FCC be ^ven any control over these intrastate services which is inconsistent wiUi 
the existing systm of dual regulation. 

Quettioit- Is it possible to require the state to develop ng^atory mecfaanisms to 
protect ratepayers in view of tne lack of jurisdiction toe F\X3 has in these aieas? 
How? 



the Federal Communications Act of 1934, As the above question suggests, this legis- 
latively-created limitation has implications regarding the POC's jurisdiction to re- 
quire the states to develop certain regulatory mechanisms relative to the pro>vision- 
Lng of intrastate services. For example, in Louiaiana Public Service Commitaitm v. 
FCC, »upn, the United States Sum^pe Court construed Section 152(b) as a "cod- 
areesional denial of power to the FCC to require state commissions to fbllow FCC 
depreciation practices fbr intrastate rat«making purposea." In instances whrae 
intrastate services are involved, such reasoning would presumab^ invalidate simi^ 
lar efforts by the FCC to require that states develop or follow specific regulatotr 
mechanism established by the FCC. 

In any event, before any effort is made to impose federal requirements on the 
states in this area, state l^palatures and commissions should be permitted to devet 
op their own regulatory mechanisms in order to ensure that telephone company di- 
veniiication does not impose inappropriate burdens on basic telephone service rate- 
p^ers. As discussed below, state commissions have the authori^ and resources to 
develop regulatory poUdee which are tailored to the particular needs and circum- 
stances of the consumers within their respective states. More importantly, state 
commissions have an additional incentive to develop safeguards which will protect 
local ratepayers given the fact that they are cloeer and more directly accountable to 
those consumera. Under such circumstances, there is no reason to assume that the 
states will be unable or unwilling to develop effective regulatory mechanisms to 
ssrve these iniportant objectivee. 

Question. What guarantees do ratepayers have that they will not be finding all 
kinds of high technology equipment in the local telephone network information 
services that they don't need or want? 

Answer. Even in the absence of increased diversification, there are no ironclad 
Kuarantees that local telephone ratepayers will not have to fund certain types of 
high technol^^ equipment that may not be spediically needed to serve them. How- 
ever, the FCCTand the state commissions do have powers and resources which can 



nisms ded^ied to guaixl against cross- subsidy <^ non-rMulated ventures by r^ulat- 
ed services. See e^. Separation of coela of regulated telephone mrmce from eoett o/' 



non-regulated activities, cc Docket No, 86-111 (1986); Second CompuUr Inquiry, fl 
FCC 2a 384 r«con 84 FCC 2d 50 (1980), further recon., 88 FCC 2d 512 (1981), affd lub 
nom, CompuUr & Communications Industry Aaa'n v. FCC. 693 F. 2d 198 (D.C. Or. 
1982), cert, denied 461 U. S. 938 (1983); Third Computer Inquiry, FCC 8fr597 (1986). 
At the state level, public utility commissions have the authority and oblicatimi 
throu^ rate case proceeding, rate desi^ investigatiom and other state re^ulatoiT 
mechanisms to ensure that the ratee paid by local telephone ratepayers are just and 
reasonable. In fulfilling that obligation, the state commissions may consider a varie- 
ty of factors, induding whether telephone company facilities are ''used and useAil" 
uid on whose behalf those facilities have been installed. Based on theee tjrpee of 
equations, the state commissions may adopt rate design polidea or disallow inap- 
propriate costs in order to protect ratepayers from unreasonable cost burdens, Oivau 
their extensive experience in allocating telephone cohipBDy costs between diffsrent 
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typee of servioes, including both competitive and non-competitive s . . 

commiaaions should be adequately equipped to perform these reaponaibilitiea in a 
aatiafactory manner. 

The Chairman. Thank you, sir. 

Mr. Stowe? 

Mr. Stowe. Thank you, Mr. Chairman. I am Ronald Stowe, Vice 
President for Washington Operations of the Pacific Telesis Group. 

We would like to support the passage of S. 2565. We believe that 
the procedural and ai^inistrative goals of this bill are extremely 
important in their own right, and apart Avm any later decisiona 
about the substance of how to deal with the Consent Decree. We 
believe that it is no longer appropriate to continue the dual r^ula- 
tion of the BOCe by both the court and by the FCC. In fact the re- 
maining issue really is the d^ree of congressional direction that 
should be provided to the FCC in its new mandate. 

Opponents of S. 2565 have commonly expr^eed concerns about 
the preservation of fair competition: Should the BOCs be allowed to 
enter markets which are now open to those opponents but general- 
ly proscribed to the BOCs? It is essential in our view, however, to 
mfferentiate between ground rules which are necessary for fair 
competition, which would be quite acceptoble, and simple market 
protectionism which would not be. 

In all candor, it seems that many of the opponents of this legisla- 
tion and some of the modifications that have been proposed to it 
are more concerned about additional competition than they are 
about fair competition. We are prepared to test the services we 
would like to offer in the marketplace, and we are prepared to 
ensure that others have the opportunity to compete fairly. We be- 
lieve that safeguards can be developed which will ensure fair treat- 
ment of competitors and affiliates edike. 

We believe that the FCC, combined with coi^ressional direction, 
are perfectly capable of developing such saf^uards. 

Because Uie debate over this bill has expanded beyond procedui^ 
al and administrative aspects, however, we would like to make a 
few comments about one of the areas, one of the line-of-business re- 
strictions, in which the Pacific Telesis Group has a strong particu- 
lar inter^t — namely, the information service restriction. 

We believe the public demand, individual and business, for infot^ 
mation services wiU escalate rapidly once those services are easy to 
acquire, convenient to use, and reasonably priced. We feel that re- 
moval of the current restriction is critical so that in fact the bene- 
fits of the long touted information age can be brought to consumers 
through the public telecommunications network, not just to lai]se 
businesses which can afford expensive customer premises equip- 
ment. 

There are very practical consequences for both businesses and in- 
dividuals in this r^ard. Network-based information services could 
provide extremely valuable mfiinstream commercial and financial 
information, health care, environmental monitoring, Emd safety 
and educational services. Capabilities exist, for one example, for 
converting voice signals into visued or braille form, opening vast 
new information resources for the hearing impaired and the blind, 
and in reverse for converting communicationB from the hearing im- 
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paired into voice form, permitting effective communications acroaa 
the entire telephone syetem. 

Information resources available to individuals and businessee in 
rural and remote areas of the country could also be greatly in- 
creased through use of network-based information services. Govern- 
ment policy should not and need not encourage development of a 
system which as a practical matter really serves only the major 
metropolitan centers. In fact, however, it may be only through uie 
telephone network that many areas of our country m\l have access 
to these new services and benefits. 

We believe that removing the constraints on BOC participaticm 
in the information services industry would have a positive impact 
both on our domestic economy and on our international balance of 
trade. The MFJ's prohibition of network-based information services 
has discouraged the introduction of advanced intelligence into the 
network into which the United States is a world leader, and en- 
couraged the use of customer premises equipment in which the 
Unit^ States is the world's greatest importer. 

Nearly 50 percent of the CPE now being used is imported from 
foreign sources. In contrast, 98 percent of the equipment used in 
Pacific Telesis network is manufactured in this country. In other 
words, the impact of removing these restrictions goes far b^ond 
the dollars actually involved in the telecommimica^ons equipment 
and trade itself. 

We believe that the overall productivity of the United States 
economy, of individuals, of small businesses as well as large busi- 
nesses, could be greatly enhanced by encouraging our society and 
our economy to take full advantage of the high technology and the 
new kinds of services that can be made universally available if we 
use the networks provided t^ the operating companies. 

Thank you. 

[The statement follows:] 



Thank you for the opportuni^ to testify before this committee. I am Ranald 
Stowe, Vice Preaident of Pacific Telesis Group. 

Pacific Telesis Group supports S. 2665 and encourages its prompt passage. The bill 
would centmlize federal juriadication over a large segment of Uie telecommunica- 
tions industry in the rc^Uatoij agency which has specifically been given the re- 
sourCM BDd the congressional mandate to implement national t«lecommunicati(me 
policy — the Federam Communications Commission. 

We think it is unfortunate that the debate has shifted away from the merits of a 
unified national regulatory policy. 

Pscific Telesis wishes to stress that the procedural and administrative goals of the 
Dole Bill are extremely important in their own right end apart from any later deci- 
■ions about the sutxrUmce of the Ctnuent Decree. As Chairman Danfbrth said last 
week, the vast majority of respondents would agree that it is no longer appropriate 
to continue dual r^ulation of the BOCs by the Court and the FCC; it is clear that 
the FCC is the appropriate single entity to oversee the activities of the BOCh. Hie 
nmaining issue is the d^ree of congressional direction that should be provided to 
the FCC. 

Opponents of S. 2566 express concerns about the preservation of "fair" competi- 
tion, should the BOCs be aJIowed to enter markets which are now open to those op- 
ponents but currently proecribed to the BOCs. It is essential, however to differenti- 
■le between ground rules which are necessary for fair competition, on one hand, 
and simple nuirket protectinusm, «i the other. We are conocnued that maiQ' of ths 
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^ponents of S. 2665, while talking about ratepayer protection and fair competition, 
■re really only interested in keeping aggressive new entrance out of the market. 

We are prepared to teet the services we offer in the marketplace, and we are pre- 
pared to ensure that others have the opportunity to compete fairly against us. We 
believe that safia^uards can be developea which will ensure fair treatment of com- 
petitors and afRbates alike. 

For example, the safeguards imposed by the FCC in its Third Computer Inquiry, 
including accounting controls and some form of comparably efficient interconnec- 
tion leading to an open network architecture" for other service providers, are 
likely to be the beet vehicle for ensuring that any new services are provided and 
provided fairly. 

lite FOCe eipert application of a public interest test, under Congressional ovei^ 
right and guidelines, is the appropriate method for determining whether the Con- 
nnt Decree prohibitions should be lifted. 

Because the focus of the debate forces a response, in addition to our endorsement 
of Senator Dole's bill, we would like to make a few comments about the information 
services restrictions in the AT&T Consent Decree. 

We believe that the demand for such services will escalate rapidly once those 
services ore easy to acquire, convenient to use, and reasonably priced. We feel that 
the removal of this restriction is critical so that the benefits m the information age 
can be brought to all consumers through the public telecommunications network, 
not just to large businesses which can afford expensive customer premise equip- 
ment. The types of information services that we are talking about generally involve 
v^ce storage and retrieval and message or data processing. 

For example, network-based infbrmation services could provide extremely valua- 
ble commercial and finandol information, healthcare and environmental monitor- 
ing and analysis, and Botety and eductional services. 

In addition, capabilitisB exist for converting voice signals into visual or braille 
form, opening vut new infbrmation resources to the hearing impaired and blind, 
and for converting communications from the bearing impaired into voice form, per- 
mitting effective communications across the telephone system. 

Information resources available to individuals and biwinessee in rural and remote 
areas of the country oould also be greatly enhanced through the initiation of net- 
work-based information services; government policy need not and should not encour- 
age by default development of a system which actually serves only the mak« metro- 
politan centers. In fact, it may be only throuf^ the telephone network that many 
amtt of our countnr will have acoeas to these benefits. 

In alt areas of uw oounti^, residential and business customers could more eco- 
nomically and efRdently gam access to computer infbrmation if code and protocol 
conversion capabilitiee were available in the network. Such capabilities would allow 
different types of computers to easily "talk" with each other without each party re- 
quiring enensive terminal equipment 

While E^icifk Telesis does not believe that even the higher levels of conversiMi 
are an information service, and split in federal jurisdiction causes continued uncer- 
tain^ and inhitnte further development. 

In additiMi, we believe that removing the constraints on BOC participation in the 
information services industry would have a positive impact on both our domestic 
economy end our international balance of trade. The U.S. telecommunicationa 
market is focused primarily on customer premise eouipment (much of which is for- 
eign made) as the source of new services. The MFJ's prohibition of network^iaaed 
infimnation services has discouraged the introduction of advanced intelligenceinto 
die network in which the U.S. is a world leader, and encouraged the use of CPE, of 
which the U.S. is the world's largest importer. 

The U.S. trade deceit is a symptom of declining U.S. competitiveness. In order to 
.. '-"- with other countriee, U.S. in-" --■ ' — •- -"— 



As long as the Government prohibits or discourages the development of this capa- 
bility within Uie network, it also discourages use u these innovative aervicea by all 
but the largest companies and institutions which can afford their own sophisticated 
CPE. 

Many other nations, including our major trade rivals, are aggressively developing 
the intelligence in their networks in order to expand the competitive advantaM m 
their industries. If the MFJ continues to block our network development, the UA 
will fall further behind. If, however, network devekipment it mt nw, wa strongly 
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believe that America's network can outpace all othera, and that substantial benefits 
will flow to our entire nation. 

In conclusion. Mr, Chairman, we would like to stress two points: 

First, fair competition and network-based information services are not mutually 
escluflive; however, the MFJ currently precludes both. 

Second, more extensive and innovative use of the local telecommunications net- 
work for information services will benefit large and Bmall users, service providers, 
and the ratepayers who subscribe to traditional services. 

In addition, if the Congress decides to address the substance of the line of busineas 
constraints at this point, we strongly urge that the FCC be directed to eliminate the 
current prohibitions on BCK^ offerings of a broad range of information services. The 
benefits of the information age are coming throughout the world. Allowing the 
BOCs to provide those services is the only way to ensure that those benefita are 
widely available here. 

We support the proposal to make the FCC responsUile for administering the re- 
strictions currently embodied in the MFJ, and for ainilying the broad public intereet 
standard to any changes. Therefore, we support S. 2666 and encourage this Commit- 
tee's prompt consideration and passage of the Bill. 

Thank you. 

(The following information was subsequently received for the 
record:) 

QuBSnONB OF THE Chairman and the Anbwebs 

Question. What is the appropriate time limitation for FCC action on a pending 
petition. 

Answer. Given the competitive nature of many of the lines of business, involved 
petitioners should be able to expect a decision from the FOC within 4 months of 

This time frame is important bacause in providing informatoion to the FCC the 
Regional Holding Companies (RHCs) must reveal information about their buBinsas 
plans to their competitors. A long process would put the RHCs at a distint competi- 
tive disadvantage. 

Hie existing waiver process is too time consuming and cumbersome. While t«i of 
Pacific Telesis Group's waiver requests have been granted some have taken as long 
as B year. Three Pacific Telesis Group waiver requests have been pending for over a 
year. The average ruling has taken over 6 months. 

A long waiver process precludes the RHCs or any other participants from making 
normal Dusiness decisions which respond to customer needs and market opportum- 
ties. If the FCC were to merely substitute another long hearing process for the exist- 
ing waiver process the RHCs would remain unnecessarily slowed in their ability to 
meet diverse customer needs. 

Question. What are the relevant markets and submarkets for determining the po- 
tential effect on competition, e.g.. should the domestic or world market be consid- 
ered? What are the relevant goods and services markets? 

Answer. "The FCC should not regulate activities that the RHCs may wish to 
pursue in international markets. In reviewing whether the RHCs should ent«r par- 
ticular lines of business, consideration should be given not merely to the effect of 
such entry on competition but whether such entr? is in the pubuc interest. With 
regard to the effect on competition, consideration should be given only to the domes' 
tic market, but should include any foreign competitors in that market. 

Question. What standards should be used to evaluate the potential effects on trade 
ana national security? For example, should the standard be that there is no sub- 
stantial possibility of adverse impact on the balance of trade or U.S. trade policy 
objectives? 

Answer, From a trade policy perspective this question would be better phrased in 
the positive rather than the negative. That is, removing the restricticins on the 
^IC^ will stimulate markets in many areas and help the mtemational competitive- 
Dsss of the United States. Pacific Telsis Group feels that the burden shoulo not bs 
on RHCs to prove that their participation would not have such an impact. 

The harm being caused to U.S. trade by the information services restriction is evi- 
denced by the fact that our nation's principal competitors is evidenced by the fact 
that our nation's principal competitors in international trade recognize the impor- 
tance of their own network-based information services. Japan, France and England 
are striving to expand the usee of their networks and to gain a head start in provid- 
ing the meet advanced information service* to both dooMStic and international am- 
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bnwra. These and other countries are exporting their telecommunicationa equip- 
ment and information services into the VS. in ever increasing amounts. The impact 
of these changes can be seen in our trade Tigures. From 1982 throng 1985 the U.S. 
trade balance in electronics based products experienced an over $14 billion shift 
from surplus to deficit. The Department at Commerce is forecasting that shift will 
have grown to some (20 billion by the end of 1986. This imbalance is harming the 
nation's economy and roducing the number of U.S. jobs. 

These foreign countries are actively encouraging and supportiDg their local tele- 
phone companies' entries into the information services markeL As these companies' 
use of technolosy develops, customers are increasingly being provided with nrrnm to 
innovative sernces which can help the companies sain competitive advantafss in 
the International marketplace. Thus, both the foreign telecommunications cmnpa- 
niea and fbrefgn companies which depend on telecommunications as an integral part 
of their buunMSee are becoming better poeitioned in U.S. and intematicnal mar- 
ket!. By resbricUng RHC entry into the information services market, the UFJ le- 
_. ._.._^ j^ retarding the development of both the U.S. telecommunications industry 



Since n^nwork optionB are limited by the HFJ's information services restriction, 
the principal means for U.S. customers to obtain advanced services is through the 
purdiase of sophisticated customer premises equipment (CF^. (About 90% of the 
on-line database services in the U.S. are accessed by busuneee uaers — the customen 
able to afford the CPE investment) A lai^e portion of the CPE purchased in this 
country is manu&ctured in foreign countries. By comparison, about 93% of the 
equipment in Pacific Bell's network is manufactwed domestically. Thus, by artifi- 
dally encouraging the purchase of CPE, even by those who might prefer network 
options, the information services restriction is increasing the U.S. trade deficit. 

The "national socurity" effects of eliminating current restrictions would be negli- 
gible. Some concern has been expressed that long distance services may become 
"Balknnized" if the RHCs were allowed to adopt network configurations which 
would be imcomwtible with each other. Under the AT&T Consent Decree the Na- 
tional Securi^ Emergency Ihvperednees Group (NSEP) was created at Bellcore. 
That oifanisation cocn-dlnates national security related network issues among the 
BOCs and exists to ensure that the nationwise network will continue to exist in 
emergencies. All of the RHCs are represented in NSEP and tests simulating disas- 
ters are conducted on a regular basis across the nation. NSEP is a permanent 
memljer of the Defense Communications Agency which is part of the Department tf 

If the concern is that the BOCs will somehow attempt to restrict the ability <rf 
others to connect to the network, the Committee should know that the RHCs have 
cwisislsntl^ stated that enhanced connectivity is vital to the Information Age suc- 
CSBB of their regulated buaineonco. Pacific Bell is working with various industry par- 
ticipanta to ensure that policy at the FCC includes Comparable Efficient Intercon- 
nection (CED which is discusaed later in these responses. In addition, the FCC non- 
structural safeguards, also discussed later, will help alleviate concerns rci»rding 
preferential or prrorietaiy network interconnection protocols. 

Further, the FCC fiilly understands these issues and will provide appropriate reg- 

^Mstion. What weight sliould be given by the FCC to the findings and recommen- 
dations of other agencies? For example, should the relevant executive branch 
agency have veto power over a waiver if the agency determines that it would be 
likely to have a detrimental efTect on the balance of trade or U. S. trade policy ob- 
jMtives? 

Answer. It is not necessary that legislation establish particular requirements on 
reeulaton to seek out or givespecific weight to the views of otlier agencies. The 
nues and regulations of the FCC provide for an open comment and reply cycle in 
which interested parties may participate. While keeping its statutory goal of univer- 
nil service as the guide for its decisionmaking the FCCf accords these comments the 
weight they deserve under the particular circumstances before the Commission. 

It follows then, that the FCC should be the final arbiter of the opinions of the 
interested parties and no other agency should have "veto" power over FCC deci- 

provide their determinations to 

C structure* its hearing i 

ulations this question is n 
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■ a 4 month time limitation o 
elf muBt be eufCicient to allow ___ ___^ ., .___ 

Queation. Should a distinction be drawn between entry into a competitive market 
through acquisition versus independent entry? 

Answer. Conventional antitrust analysis would say that if the entry into the com- 
petitive market was tiMly a new one by the RHC then it doesn't matter whether it 
IS by start-up or by acquisition. In any event, the Hart-Scott-Rodino Act already pro- 
vides for Justice Department review of any sizeable acquisitions. 

Question. How should the FCC analyze the coet« and Denefits of reeuJation? 

Answer. In engaging in a cost/benefit analysis of r^ulation the FCC should con- 
tinue to pursure public interest policies which maximize consumer we]&re. Tliat ext- 
tails maintaining universal service at a reaaonable price and providing reeidentiBl 
and business customers with Information Age services while avoiding croas-eulniiy 
problems and discrimination in interconnection of other vendors of telecdmmunica- 

The FCC and the Congress should accept the premise that the entry of serveral 
well-fmanced companies into the same markets will serve to enhance competition 
and benefit both the residential and business consumer. 

Question. Are the FCC's current regulations an effective check? Is state regulation 
an effective check? What requirements should be set forth in l^islation? 

Answer. Existing and pending accounting and cost allocation regulations provide 
an effective check on the activities of the IuICb. 

Both the FCC and the state commissions regularly audit Pacific Bell's books and 
records as they relate to regulated operating company transactions with ila parent 
holding company or any of the affiliates of that holduiK company.. Their oversight, 
coupled with internal and third party audita sponsoroaby Padnc. wUl ensure that 
ratepayers are not affected tw the PacTel Companies unregulated market activi^. 
In fact, the California Public Utilities Commission recently completed an exhaustive 
IS month audit of transactions of this type. 

As an illustration of how this process works, the FCC requires Paciflc Teleais 
Group to file, on an ongoing basis. Shared Administrative Service plaoia for all sub- 
sidiaries in Oder to effectively r^ulate transfer pricing and allocation of coats be- 
tween Pacific Bell/Nevada Bell and the unregulated affiliatea of Padfk Telesis 
Group. During the last half of 1986, the FCC completed a three-week audit of Pad- 
fic's books related to these issues. Only one aspect of Pacific's accounting methods 
was questioned, and that was quickly adjusted to accommodate the FCCs concerns. 
Thus, fuU safeguards are already in place for the offering of new services and prod- 
ucts by the unregulated affiliates of the RHCs should Uie Consent Decree restric- 
tions be removed. 

In Computer Inquiry III (Q-III), the FCC decided to reverse its previous policy of 
requiring Pacific and other RHCs to create separate subsidiaries for enhanced serv- 
ices, since it rec(^(nizee the loes of consumer benefits associated with sepaI^atinK 
these services from the network. In its Cl-m report and order released June 16, 
1986, at paragraph 89, the FCC atated; 

.jr has demonsbated that those requirements 
ervicee that could benefit the puUic by b ' 
t .L_ ..™,_, ,___, ___.. ^ Stnicturr' - 



Such innovation losses, resulting from the ph^ical. technical, and organizationBl 
constraints imposed by the structural separation requirements, directly harm tiw 
public, which does not realize the benefits of new offerings." 

The FCC has ordered numerous safeguards designed to protect ratepayers and 
competition while allowingdevelopment of new services and of our nation's tele- 
phone network. In its Cl-fil filing, Pacific recommended the followingsafeguards 
which together with other safeguards, were generally adopted by the FCC, aluHni^ 
details are still being developed: 

Financial/ Accounting tracking and reporting. Pacific Telesis Group, with the help 
of Coopers & Lybrand, submitted a detailed plan to the FCC which would uae My 
counting controls, rather than separate siuwidiaries, to divide services offered 
through the core business. 

Investments, expenses and revenues for enhanced and information services, in- 
cluding an appropriate share of joint and common costs, will in this way be isolated 
from those of all other services. This accounting plan assures regulators that tba 
appropriate investments, expenses and revenues are applied to the appr^riate ssrv- 
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Tariff-type procedures. All int^^ted network eervicw would be offered punuant 
to either state or federal tariff-type proceduree. This would allow public ^scloeure 
of the availability, features and conditions of the service, and would permit custom- 
ers and competitors t« file comments with the r^tulator on proposed services. The 
FCC could set brood rules and conditions for offering interstate access to integratad 
network services. Since most integrated network services wUl be eichange in 
nature, oversight (rf services, prices and terms would be left to the state regulatora. 

Audit controls. Regular audits will be conducted by the FCC, tiie California Public 
Utilities Commission and the Nevada Public Service Commissirai to ensure that all 
regulatory saieguards are being properly implemented. Periodic audits Iv the FCC 
should continue and could be expanded to include these new safeguards, ^le finan- 
cial accounting ^an would be audited annually by an independent accounting firm. 

Comparably efficient interconnection to the network. One of the principles under- 
lying Cl-m is the need to ensure interconnection to the network for all informatirai 
services providers in a manner that promotes competition. 

CEI represents a reco^tion by the FCC that non-discriminatory interconnection 
requirements vary for different services. For some services, interconnection require- 
ments are relatively simple to implement since the proper technology is in place. 
Once the FCC is satisfied that requirements are met for a particular type of service, 
RHCs could bs allowed to offer that type erf service without waiting until require- 
ments are met for all services. Regulatars and industry participants are used to 
ri wiling with such flexible systems, and this method would bring benefits to consum- 
ers without unneceesaiy delaye. 

Ilius, theae saf^piards, and others developed by the FCC and state commissiona 
are sufficient to protect the nation's telephone ratepayers and encourage open and 
fair competition in new markets. 

It is the position of Pacific Telesis Group that no specific requirements of this 
type should be codified. The Congress should provide the FCC with polity guidelines 
and allow the expert agency to implement those guidelines as conditions warrant 

Question. What protection is offend by state regulation? 

Answer. The various state regulatory bodies conduct r^ular audits in the intra- 
state ratemaking process. Diese audits, and the general ratemaking process, take 
into account a wide range of issues, including utility-perent holding company and 
holding company affiliate transactions, cost and pricing issues, and accounting and 
modernization issues. Theae audits afford another chet^ on the possible misapplica' 
tion of preacribed accounting standanls. CaUfomia's Public Utilities Commission has 
been particularly active in exercising its oversight function. 

No additional federal action is necessary. 

Queaticn. Should the FCC be permitted to accept certification of outside public ao- 
Gountants in lieu of conducting its own audits? 

Answer. Yes, the FCC should be permitted to accept certificationB of outside 
public accountants in conjunction with its own audita. As long as the use of outside 
auditors does not interfere with the role of the FCC is providing guidance through 
its own auditing proceas we have no objection to the use erf outside auditors. 

QutitUm. ShMUd the FCC be granted further authority to impose costof-regula- 
tion fees on the competitive afBfiates ef telephone companies to recover the direct 
costs incurred by tb» FCC in conducting audits? If the FCC is permitted to assess 
auditing fees, bow should those fees be calculated? 

Answer. No. The purpose of deregulation was to foster competition. With the ex- 
ception of PacTel Mobile Companies, none of the Faciei Companies receives any 
regulatory benefits from the FCC to justify seeking even partial auditing cost recov- 
ery from them. Fees of this type, paid by the competitive unregulated affiliates, 
would place a cost burden on them that other competitor* will not have to suffer. 
Ibe impact of such fees would be anticompetitive and un&ir. 

Even if the fees are imposed on the regulat«d businesses of the RHCs the fees 
would be inappropriate. If the Ccmgreas and the FCC deem it important enough to 
require ongoing review and audits of the relationships maintained by theae entitice 
then they shoiud alao allocate the resources sufficient to carry out those functions. 
h should not be the responsibility of the Regional Holding Cmnpanies or their sub- 
sidiaries to ensure that the FCC has an adequate operating budget. 

It should be remembered that the customers of the RHCs are the ones who wiU 
ultimately bMr the cost of these types of fees. Whether paid by the regulated or 
imn^Culated entities, this is inequitdide. 

Question. Would *»ifH"e regulations, such as those currently imposed by the FOC 
ragarding the disclosure m network information, be adequate if telephone cnnpa- 
nisa were permitted to enter new, compMitive linea of buaiiMas? 
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Answer. Ym. Pacific has recommended that a dx-month advance disdoaure of 
intent to change the network in a way which would affect interconnection be re- 
quired. This would ensure that no harm ensued to competitorB from such cha nges. 

^imtion. Without FCC regulation, how effective would anti-trust laws and FTC 
auuiority be to prevent unfair cmnpetition? 

Answer. Eiisting antitrust laws will remain in force with or without PCC regula- 
tion in the telecommunicationB arena. Thew taws have proven to be more than ade- 
quate in preventing anticompetitive behavior. 

QutttioFL Would existing PCC regulations be adequate if the telephone companies 
were permitted to enter competitive lines of business? 

Answer, Yes, The handling of customer proprietary information has been dis- 
cussed in Cl-in, In order to protect customers' privacv and at Uw same time allow 
vendors to satisfy customer needs through the network, customer pnqirietary infbr- 
mation should be available, at the customer's request, to unafHliated vendcws or en- 



QutatUm. Should the equal access requirements imposed 1^ the AT&T and GTE 
derates be amended? Would the FCCs Computer III requirements be effectiv* safe- 
guards for the provisions of information services? What interconnection require- 
ments should be set forth in legislation? 

Answer. From our prospective, amending the equal access provisionB of the AT&T 
Consent Decree is unnecessary. Pacific Telesis Group, including its regulated sub- 
sidiaries Pacific Bell and Nevada Bell, has long been committed to full compliance 
with these requirements. 

Computer Inquirv III provides a sound basis fbr the PCC's regulation of the inform 
mation services industry. Due to rapidly changing technology it would be unwise to 
enumerate technical interconnecton requirements in a statute. Interconnection re- 
quirements were discussed in more detail in response to the previous question om- 
ceming the adequacy of FCC r^ulations. 

Question. Should the FCC require competitive affiliatev to obtain their own d^ 
(or other) financing on their own credit? Should S. 2665 be amended to prohibit any 
entity affiliated with a petitioning telephone company to guarantee the debt assod- 
ated with a competitive venture in a manner that would permit a creditan-, on de- 
fault, to have recourse, to the assets of the local telephone company? 

Answer. The proposal contained in this recommendation is currently Pacific Tele- 
sis and California Public Utilities Commission policy. Therefore, should the Commit- 
tee chooee to amend the Bill in this manner. Pacific Telesis could support that 



Qumtion. Should structural separations be required for certain lines of businees? 
Are there cases in which non-atructural safi^uards would be inadequate to prevent 
crosB-eubsidization of a competitive venture of anticompetitive behavior? For exam- 
ple, should the entry of telephone companies into the manufacture of telecmnmuni- 
cations equipment and provisions of long distance services be conditioned on a re- 
quirement of separate subsidiaries? 

Answer. Current FCC and state r^pilations calling for non-structural safeguards 
and adequate to protect against cross-subsidization. Sbuctural separations should 
not be (MdiTied, (See response question on page 6.) 

Queaticri. Should S. 2565 be amended to define the "manufacture" of telecom- 
munications equipment? Should different standards aimly to entry into varions 
stages of the manufacturing process? For example, should a differentuition be made 
between permitting telephone companies to design and test telecommunicaticms 
equipment, and permitting them to engage in production? 

Answer. Pacific Telesis has no plans to enter into the manufacturing of telecom- 
munications equipment, as we understand that term. For instance, we Jo not under- 
stand the term to prohibit us from specifying equipment to meet our sometimes spe- 
cialized requirements, though some might consider that to be "design." As with 
most of the other detailed aspects of the Decree, we believe a definition of "manu- 
facturing" is best left to the FCC. 

Question. Should the FCC be required to consult with other expert agendee in 
promulgating such regulations? If 30, which agencies would prorioe the necessary 
expertise? 

Answer. The F(X comment procedure allows any interested partv to participate 
in an FCC proceeding. Each proceeding is unique and, therefore, coufication of spe- 
dfic agencies required to rarticipate would not be productive. 

Question. What is the eRect of Section 10 of the Clayton Act? 

Answer. While this section of the Clayton Act does ntei to "common carriers" 
the cases are clear that the section ai^lies only to railroad common carriers. 
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Quettion. Should the FCC procurement r^^ations diatineuiah between telecom- 
municationa equipment that waa deeizned but not produced oy a competitive afiUi- 
ate? What other cmiaidarationB are rderant? 

Answer. The FCC should determine if such a distinction is necessary to protect all 
iuTOlved in the equipment market 

Qut$tion. Should separate subsidiaries be required for the manufacturing ot tele- 
ocanmunicationB equipment? 

Answer. Hie FCC should determine whether a separate subeidiory-t^^ tt struc> 
ture is aniropriate for those RHCs who choose te enter into manufacturing. 

Qumtion. ^ould AT&T and the BOCs be barred from providing electronic pub- 
lishing services for a set time, or should a market domiuance test be applied? 

Answer. AT&T is currently barred from the provision of such services until 1969. 
To impose a specific time restriction on RHC participation in electronic publishing 
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but only if the local telecommunications facilities which the RHC uses for its elec- 
tronic publishing are offered to all competitors for their electronic publishing serv- 
ices under ^m same terms and conditions, which include technical parameters, 
llius, an RHC would be able to participBte from diacriminating against other elec- 
tronic publishen. 

As the appropriate federal regulator of communications activities, the FCC would 
be chained with developing required procedures and safeguards which would pre- 
cede a RHCe entry into the electronic publishing business. In addition, consistent 
with its ti«ditional role, the FCC would be charged with mimitoiing compliance and 
with enforcement of those provisions on a continuing basis, under the oversight of 
the Congress, 

If electronic publiahing ia to be subject to additional restrictiona then Fadiic Tele- 
■ia Group would recommend that the definition be narrowed. The Committee has 
suggsated that the term "electrcmic publishing" be used as defined in the AT&T 
Consent Decree. We would suggest that the definition be changed to road as follows: 

"Electronic publishing means the provision of information which is disseminated 
to an unaffiliated person via telecommunicatioTit and hat a tubalantial portion ofita 
content devoted to the dimemination of newa and editorial <^)inion, that dominant 
interezchange carriers or their affiliates or Class I local telephone companies have, 
or have caused to be, originated, authorized, compiled, collected or edited, or in 
which they have a direct or indirect financial or proprietary interest." (new lan- 
guage italics) 

(pitation. Should aeparate eubaidiaries be required for the provisions of long di»> 



» protect all ennged in the provision of this sc 

Question. Should the FCC permit telephone companies to provide lona distance 
services onlv if there are no l^al barriers to entrv in the intrastate toU market? 

Answer. Anuming for purposes of this question tne Committee is referringto in- 
traLATA toll when its uses the term intrastete toll market," Pacific Teleeis 
Group's position is that there should be no connection between the proviaion of long 
distance services as defined above and the provision of intraLATA toll. Federal 
policy should govern that portion of the telecommunications industry which is inter- 
state in nature and leave the regulation of intrastate activity to the state commis- 
sima. 

Quettion. Should S. 2666 be amended to place other conditions on the entry of 
lo^ telei^one companies into the long distance market? 

Answer. No. The FCC ia capable of aaaeasing the apecific needs for any necessary 
'a in the provisiona of long distance services by any of the participants in 
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Quettion Should a distinction be made between leasing versus ownership of long 
distance facilities? 

Answer. No. From the perspective of an RHC being able to discriminate in favor 
of ila own facilities or those it has leased, once equal access has been achieved this 
distinction will be moot. 

Qutation. Should S. 2666 be amended with regard to the GTE consent decree? For 
•sample, should the FCC be directed to implement regulatory safeguards unique to 
the General Telephone Operating Compamea? If son, what safeguards a '—" 

Answer. Pacific Teleaia nas no response to this question. 
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Quttlion. What is the appropriate level of fmee and forfeitures? 

Answer. The FCC is currenUy empowered to levy fines and forfoitures to a sufll- 
dent degree to carry out ia mandate. 

Question. What should be the role of the state regulatory bodies with r^[aid to 
the lifting of existing line of business restrictions? 

Answer. We do not believe Con^reea should affect existing state rerulatoiy au- 
thority in this legislation. The Intimate role of the state regulatory bodies in over 

seeing the evolution of telecom ''-'' '" '""*" -■--" -' -- -■-■-- 

set forth in the Communicstio: 
this l^islation. 

QueatioTt. Should a Federal-State Joint Board be convened to set accounting or 
other standards to protect ratepayers and saf^uard competition? 

Answer. No. The FCC comment procedure tdlows any interested party to partici- 
pate in an FCC proceeding. That procedure already allows the states to ctnmnwit it 
they choose. The creation of another level of regulation through a joint bcMrd would 
only slow down a process which all agree is too time consuming now. 

Queation. What continuing authority would the Justice Department and the Fed- 
eral Trade Commission have to police anticompetitive conduct? Hew effective would 
policing by these agencies be? 

Answer. Neither would lose any of their authority under the antitrust laws. Tliee 
is no reason to believe that these agencies would be any less effective in the future 
than they have been historically. 

Qu^tion. What services are not now provided that would be provided if Pacific 
Telesis Group did not face the line-of-busmess restrictions? 

Answer. While the specific types of information services which could be made 
more widely available are discussed in more detail in our written testimony filed 
with the Committee, the following are three examples that illustrate the value of 
lifting the line-up-businese restrictions: 

Voice moil technology, once it is widely available to residential customers through 
the network could serve schools acroes the country. Schools would have the ability 
to leave a message for parents, or simultaneously to groups of parents, r^arding 
school activities, schedules and attendance. Parents could respond at any tiine of 
day or night through the same voice mail system; 

Advanced technologies which convert speech into text and vice versa, when com- 
bined with storing and forwarding, could provide persons with speech or bearii^ 
disabilities with a service which would greatly expand ijieir ability to ctMnmunicate 
with all other telephone subscribers wiUiout special teleconununicationa devices fbr 
the deaf (TDD). With sophisticated processing in the network, voice communications 
with the hearing impaired could be put in visual form, while the hearing impaired 
could have their communications rendered into voice form. Similarly, witii sophisti- 
cated network processing, the blind could communicate with the sighted by chang- 
ing the form of communications between the two parties. For instance, the ability to 
convert text into braille or voice could be enhanced if teletypewriters and telebraille 
devices could be connected to an intelligent network which provided storage and tm- 
warding; 

"igent 
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a crops, disease control, productivity enhancements and other con- 
cerns. Such information access could be provided directly through the telephone, 
without purchasing additional equipment, using voice storage and retrieval in the 
network. 

Question. Would local rates go down if the restrictions were lifted? 

Answer. Whether local rates would go down depends on many factors beyond the 
lifting of restrictions. The offerit^ (» information services through the network 
would help reduce the upward pressure on rates by increasing usage cS tbe network. 
This increased usage would distribute the recovery of fixed costs over a wider range 
of services. Additional ways in which removal of the information eervloes restriction 
could provide rate support for basic local telephone services are discussed in our 
comments to the Committee filed on July 2, 1986. Further, as discussed in question 
3, infra, the network-based services themselves could direcUy support local ratei. 

Pacific Bell and Nevada Bell as committed to providuw aSbrdaUe residential 
aervice. In May of this year Pacific Bell filed with the Califomia Public Utilitiee 
Commission a proposal for a "New R^ulatory Framework" in California. In that 
filing the Company basically promised to cap residential access rates at propaaed 
litvels through 1989 with onl^ moderate increases through 1996. Allowing Pacfic 
Bell to offer information services would further strengthen this financial and serv- 
ice commitment to our customers. 
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e revenues from competitive biuineBBM 

. .. . .Ip keep rates down? 

Answer. Paciik Bell has recommended that regulaton be allowed to use proceeds 
from its profitable network-based information services to help support rates for local 
service, and Neveda Bel] has endorsed a similar position. Pacific Telesis Group 
would not use the revenues from its unregulated subsidiaries to subsidize local 

Quttlion. Some have ai^ed that the Bell Companies are in a rush to diversify 
and that they are more mtereeted in becoming conglomerates than in providing 
good, low cost local telephone service. Would you care to comment on that? 

Answer. This argument is simply incorrect. Pacific Telesis Group rec<»mzes that 
remaining solely a provider of basic telephone service will not allow us to develop ttie 
skills ana services necessary to remain a competitive provider of telecommunica- 
tions products and services. Diversification into other lines of business is our re- 
sponse to changes in operating environment over which we have little, if any, con- 
trol. At the same time. Pacific Bell and Nevada Bell are conunitted to the continued 
provisions of universally available telephone service at reasonable rates. Both inter- 
nal ood estenal service indicators show that we continue to provide high-quality 
telephone swvice at reasonable rates. 

The monitoring of Padiic Bell's and Nevada Bell's service performance is conduct- 
ed through customer surveys by independent research finns, monthly question- 
naires, internal measurements and customer appeals filed with the appropriate 
state regulatt^ bodies. Each method ci monitoring service performance nas inde- 
pendently confumed that high-quality service is being provided. 

The California Public UtUitiee Commission (CPUC) and the Public Service Com- 
mission of Nevada (PSCN) provide ongoing oversight of provision of service by Pacif- 
ic Bell and Nevada Bell. Again, in its New R^n^atory Framework" filings with the 
CPUC, Paciik Boll is on record as supporting &e continued provision of reasonably 
priced residential access service. 

Pacific Bell currently has some of the lowe«t rates in the nation and charges an 
average flat rate of only (8.25 a month per residential customer, exclusive of the 
FOC subscriber line charge, for local service. For a basic monthly rate of (11.26, 
82% of Nevada Bell's residence customers benefit from one of the nation's largest 
local dialing areas— approximately 870 scmare miles. 

Further, both Pacific Bell and Nevada Bell provide some form of "lifeline" service 
for their low-income customers. In fact. Pacific Bell and Nevada Bell have offered 
this type of service since 1968, In California, this means that qualified subscribers 
can receive telephone service for as little as S1.48 per month. 

At the time of divestiture the California legislature was concerned with the poten- 
tial drop-off of customers that could result from increased rates. In response to that 
CMioem, and with the support of Pacific Bell, the L^islature passed the Moore Uni- 
versal Service Act, That Act instructed the California PubUc Utilities Commission 
to msure that the state's low-income residents, and others, were able to obtain resi- 
dential access service at rates affordable to them. Pacific Bell cooperated fiilly with 
the Legislature and the Commission in the creation of the lifeline program and. in 
fact, has recommended expansion of it. 

In 1984 Nevada Bell proposed a restructuring of its lifeline program. Since that 
time Nevada Bell has worked with the PSCN staff, the state's Coosumer Advocate 
and the Division of Aging Services to refine the proposal. The PSCN is expected to 
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Herniations of tbose groups shortly, 
luickly to lift the line-of-business res 
1. Timely action is needed to allow Pacific Telesis the opportunity t 



s restrictions? 



begin bringing the benefits of the Information Age to consumers in Califomia and 
Nevada as soon as possible. In addition, the increased usage of the network will 
result in reduced upward pressure on local telephone rates, as discussed in response 
to question 2 supra. This effect should not be delayed. 

Speedy lifting of the information services restrictions will also allow the public 
telecommunications network to be used to increase the efficiency of U.S. companies 
and industries so that they can compete moro effectively in domestic and world 
market*. Hany other nations, including our m^jor trade nvals, are striving to fiilly 
develop the intelligence in their networks, in order to expand the competitive ad- 
vantage of their industries. If the MFJ continues to block our network development, 
the iTS. will fall further behind. If, however, network development is set free, we 
Avngly believe that America's network will outpace all others, and that benefits 
will flow to our entire nation, 

Qut$lion. Does the FCC have adequate jurisdiction over the RBOCs to develop ac- 
counting safeguards to prevent nw»«abBidiiatim between regulated and new un- 
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regulated ventures? In other words, can the FCC oversee potential croas^ubmdy be- 
tween local or intrastate services and new businesses? 

Answer. The current proceedings before the FCC in its Computer Inquiry IE 
docket, Joint Costs docket, and related matters are more than aatqpatt to ensure 
protection against cross-subsidies when the relationships involve interstate services. 

State commissionB have adequate authoritj^ to overaee local and intrastate serv^ 
ices and prevent cross subsidies. Pacific Telesis Group addresses the specifics of the 
safeguards proposed for the FCC in its response to Senator DanAnih's questione con- 
nected with his proposed amendments wfdch were laoued on August 28, 1986, and 
question 7 in/hi, addresses specific intrastate issues. 

Question. Specifically, what control over local exchange, intrastate long '<'i>*4">«'i 
Yellow Pages, information services or manufacturing cloee the FCC have now and 
what control should they be given? 

Answer. The FCC has authority over certain aspects of local ^cdiange and intra- 
state services. This authority is derived from its general authority in the CcHnmmii- 
cations Act over interatate services. For instance, the FCC has authority ©ver local 
exchange access services used to originate or terminate interatate calu, and botii 
Federal and state regulators are involved in separeting costs between intrastate and 
interstate jurisdictions. Pacific Bell's Yellow Pages is regulated by neither the FCC 
nor the state. However, the CPUC does consider Yellow Pages' revenues and ex- 
penses in establishing Pacific Bell's rates. The CPUC also scrutinizes the parentmib- 
sidiarv relationship between Pacific Bell and Pacific Bell Oirectory. 

RBOC provision of information services is barred by the MFJ. However, the FOC 
has been exercising authority over enhanced services (moat of which are considered 



tween such entities and manufacturers and setting standards for equipment whkJ) 
is manufactured for connection to the network. 

The FCC should not be granted additional authority over local exchanee, intra- 
state long distance services, Yellow Pages, information services or mauiacturing. 
The balance of regualtion between the FCC and the states as set forth in the Cotn- 
municatione Act of 1934 continues to be appropriate. 

The source of concern in national telecommunications policy today is not the lack 
of jurisdiction in r^(ulatory agencies, but rather the inconsiBtenciea and delays 
which result from a redundant judicial layer of "regulation" on top of existing 
mechanisms. The MFJ restrictions have been superimpoeed on the regulatory struc- 
tures established by Congress and state l^islaturee without expreased le^slative 
intent or oversight. 

Information services and manufacturing should be r^ulated only to the extent 
that they are network-based or interact directiy with traditional, re^rulated services. 
The existing statutory jurisdiction of the FCC over interstate servicea and that of 
the states over local exchange and intrastate toll services is sufficient to do this. 
Their ability to scrutinize the coats of providing interstate services, and to aiuUt the 
r^ulated entities data and systems, ensures that ratepayers would not subeidiie in- 
formation services or manufacturing activities. 

Quntion. Is it possible to require the states to develop r^idatory mechaniams to 

Srotect ratepayers in veiw of the lack of jurisdiction the FOC has in theae areatf? 
low? 

Answer, Pacific Telesis Group does not believe that such proviainia are needed. 
Our experience is that state re^lators perform excellently in protecting rate^iytn. 
if such provisions were drawn in such a way as to interfere with the functimiing of 
regulators in California and Nevada, then the provisions would be ill-advised. 

The state regulatory bodies of California and Nevada tnirrently exercise their ju- 
risdiction over the intrastate activities of Pacific Bell and Nevada Bell, these regula- 
tory bodice have sufficient authority to protect ratepayers' interests, and have an 
excellent record in doing so. Pacific Telesis Group addressee the current saf^uards 
for ratepayers in California in its reponses to Senator Danforth's questions connect- 
ed with his proposed amendments which were issued on August 28, 1986. 

Question. What guarantees do ratepayers have that they will not be funding all 
kinds of high technology equipment in the local telephone network for information 
services that they don't need or want? 

Answer. Both the California Public Utilities Commission and the Nevada Public 
Service Commission review decisions on capital improvement of the network and 
ensure that ratepayers are protected. In public hearings, extensive testimony and 
studies are filed and witnesses are subject to multiple cross-examination. Theae, and 
other regulatory requirements, including accounting rules and extensive audits, pto- 
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tect all ratopqrera interasta. Thiu, any network espensee which are not found to 
benefit the ratiptmn would not be chuged to them. 

Pacific TUesia Group believe* that capital improvement of the pidilic telecom- 
munications network benefits all ratepayers. Traditional servicee can be provided 
more efBdentlj if advanced technoloo is prudently introduced into the network. 

Queation. the antitrust case against i^ Bell System can be regarded as a result of 
regulatory failure. The FCC was unable toprevent the Bell System from engaging 
in anticompetitive behavior. Would the FCC be able to prevent anticompetitive be- 
ha.vior if the line of-bueiness restrictions were lifted? 

Answer. Yes. Existing and proposed accounting, coet allocation, and network 
access requirements will prevent any crosB4ubsidization of discriminatory behavior. 
A brief review of the bews for the decrees which broke up the former Bell System 
and of changes in the telecommunications industry since divestiture reveals that 
peet problems in the industry should not be used as an escuse to prevent RBOCs 
from entering new businooooo. lite antitrust case was more limited m scope than is 
often reci^nized. Tliere are two general typee of possible anticompetitive behavior 
croBfreubeidiiation and discrimination. Althouc^ tiie Department of Justice (DOJ) 
alleged various acta of discrimination by AT&T, it found no empirical evidence of 
cras»subaidy. (DOJ Discussion Paper BAG 86-6, 1986, Dr. Timothy J. Brennan at pp. 
3&38). In addition, the DOJ's case leading to the MFJ did not even address informa- 
tion servicee. (624 F. Sup 1246.) Thus, this prohibition on the RBOCs, which was 
ain«ed to by AT&T and the DOJ, was not based on evidence or related to the DOJ's 
aUMationB of discriminatory behavior. 

l^e Court agreed to the prohibition based on general concerns that the informa- 
tion services bunness was an "infant industry" and that the RBOCs local exchange 
■ervicee ctaistituted a "bottleneck" which RBOCs could use to discriminate against 
infnmation services competitors. Circumstances have changed considerably aince 
that time. 

The information servicee industry has become very conipetitive as large corpora- 
tions such as AT&T and IBM, which definitely are not "infant", have rapidly ex- 
panded their reach into the information servicee industry by forming alliancee with 
other corporations. Further, since divestiture a variety of means ot bj^taasing the 
local exchanges have been developed, undermining the "bottleneck" justification for 
the restriction, any attempt by an RBOC to discriminate in the offering of its local 
exchange services would encourage increased use of such bypass cap^nlities bv in- 
formation services competitors. lliese changee in the informatun services and local 
exchange markets are more fully discussed in Pacific Teleais Group's July 2, 1986, 
comments filed with the Committee, 

Circumstances have also changed since diveetiture with regard to the manufactur- 
iiw and interexchange servicee line of business restrictions. Prior to divestiture, 
AT&T produced the vast majority of telecommunications equipment used by U.S. 
telephone companies and provided almost all domestic long distance service. As a 
result of diveetiture and FCC actions, the U.S. market has became wide ^wn to for- 
eign and domestic manufacturers. At the same time, with the development of equal 
a c ce ss, interexchange competition has rapidly increased. If the RBOCs entered the 
manufacturing and interexchange businesses, they would be new to the busineseea 
and would face this stiff competition, includiiw that from AT&T itself. 

These competitive fbrcee which have deve%ied since divestiture would work to 
prevent anticompetitive behavior by the RBOu. Another major change since divee- 
titure has been the development by the POC and states of safeguards for ratepayers 
and competition to be applied as RBOCs enter new business e s. Tliese safeguards are 
deacribeo by Pacific Teleeis Group in its response to Senator Danforth's ouestions 
connected with his proposed amendmenta whidi were issued <ai August 28, 1986. 
The independent but similarl^r situated RBOCs, give r^ulators the amlity to make 
useful comparisons in developing saJeeuards. Sucn comparisons were not possible in 
the unified Bell Systmn jraior to the HFJ. 

Whatever original justification there might have been for the Court to retain ju- 
risdiction over the line-of-businees restrictions for a time after diveetiture, the devel- 
rient of competitive forces, together with experience with competitive markets 
ch has been acquired by regulators during the ensuing years, mandate transfer- 
ring that jurisdiction back to r^ulators. 

Qutation. Have the Bell companies satisfied the equal access requirements ot the 
AT&T divestiture decree? 

Answer. Pacific Bell and Nevada Bell have satisfied the equal axxeaa requirements 
of the AT&T divestiture decree. Pacific Telesis Group can only speak for its regulat- 
ed subsidiaries, Pacific Bell and Nevada Bell, Conversion to equal access is an ongo- 
ing process and Pacific Telesis Group's record has been excellent. 
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After divestiture, Pacific Telesis Group filed its plan, which was ajwroved by tba 
Department of Justice, for the provision of equal exchange access, llie plan set a 
date of September 1, 1986, for the conversion to equal access of all ccmfbmtintf ead 
offices. Prior to September 1, 1986, Pacific Bell and Nevada Bel) converted all but 
one of such ofRces. (Nevada Bell received a waiver for one office due to the unavall- 
abili^ of necessary switching equipment.) 

The MFJ allows additionfu time to convert non-conforming end offices. The exact 
requirements of the MFJ in this area are in litigation. 

Pacific Teleeis Group is committed to full compliance with the remaining equal 
Bccees requirements. Ilie FCX? is the appropriate body to ensure continuing surveil- 
lance and full, long-term compliance with these requirements. 

The Chairman. Gentlemen, thank you very much. 

Let me ask Mr. Kimmelmem, Mr. Fischer, Emd Mr. Martz, about 
line-of-business restrictions which atre now imposed against the Bell 
Operating Companies. They would like those restrictions liited. b 
the lifting of linewjf-business restrictions inherently noncompetitive 
to the point that there is no way to restore fairness of competition? 

Is it from your standpoint necessary to preclude the operating 
companies from getting into memufacturing or information services 
for long distance in order to have competition in these areas? (h*, 
instead, is it possible to let them get into these businesses and 
meiintam some sort of a rein on them so that they do not expand 
their monopoly to the point where they are favoring themselves 
and shutting out other people? 

Mr. KiMMELMAN. I would say it is really a question of time eis to 
whether it is inherently anticompetitive and inherently dangerous 
to ratepayers. At this point in time, we have not seen r^ulatory 
tools that can prevent the incentives to cross-subsidize. We need to 
develop those tools, I believe, before these line-of-business restric- 
tions are lifted. 

Work is going on at the FCC and it is going on in the States, but 
I think tecfinolc^ has outstripped regulation. So I do not believe it 
is inherently going to be impo^lble to prevent subsidization or in- 
herently impossible to allow competition that would be fair. I be- 
lieve it is too soon. 

The Chairman. Mr. Fischer? 

Mr. Fischer. I think there are probably a wide variety of opin- 
ions among State r^ulators on that particular question. I think all 
r^ulators would agree that it will be important that we establish 
dimit safe^ards reganiing cross-subsidization, cost accounting, 
some of the things the FCC is currently looking at before we do 
take away those line-of-business restrictions. 

I think some r^ulators believe it would be important for the 
Bell Operating Companies to get into more of the high tech areas. 
Others feel that the problems of anticompetitive activily that has 
been widely discussed today are certainly real and need to be ad- 
dressed. 

I think the safeguards would be the most important part, if we 
go to a middle ground. 

The Chairman. Do you think those saf^uards could be devel- 
oped? 

Mr. Fischer. I personally think that we can move a long waj 
toward developing saf^uards. 

Other of my other colleagues would probably have a different 
opinion, but I think some (a the safeguards you have included in 
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your proposal and some of the ones that some of tiie Congressmen 
on the House side have suggested would certainly be a big step for- 
ward in that process. 

The Chairman. Mr. Martz? 

Mr. Martz. Mr. Chairman, there is almost a myth that somehow 
there is this veist cadre of services that aren't being offered to the 
consumer and only the BOCs are capable of doing it. 

The Chairman. No, I do not think that that is correct. I think 
the question is, generally speaking as a country we are better off if 
more people are able to get into more areas, and obviously these 
are some very strong companies. They have done very well. They 
are doing very well. We can assume that if they get into a new 
area, they would do so very capably. Generally we want to expand 
competition and make it possible for businesses to get into areas 
and to take leeidership roles in different Etreas. 

The issue here is, is it so inherently noncompetitive to get the 
Bell Operating Companies into these various businesses that we 
should not allow them in under any circumstances. Or instead 
should we say, "Well, yes, you cein go in under the following cir- 
cumstances." Or "You can go in, but subject to the following 
powers of the FCC." 

Mr. Martz. We have proposed basically two tests. One is a 
monoply position in the marketplace. I think the key is in providing 
any kmd of a service, whether or not the telephone company which is 
in control of the monopoly facilities has any interest in or control 
over what passes through those facilities. 

And I think realistically, if they do not have a monopoly position 
in that meirket, they do not have a monopoly control over the facil* 
ity, there are alternative means, then 1 think you have the second- 
ary tirea of concerns about safeguEuxls because they have a tremen- 
dous care of technical market, capital, and consumer information 
which has been developed from the monopoly position; and I think 
there still would be a need for safeguards that they could not use 
that dominant position and act anticompetitively. 

The Chairman. Mr. Stowe, should we be concerned that if the 
Bell Operating Companies get into miuiufacturing equipment, in- 
formation service or, long distance, they will use their monopoly 
position to benefit themselves at the expense of people who would 
otherwise be competitors? Is that a veilid concern that has been ex- 
pressed, or should we just say, "Well, do whatever you like"? 

Mr. Stowb. Mr. Chairman, our position luis been and continues 
to be that it is in the public interest to have the Bell Operating 
Companies in these lines of business. We also assume at the same 
time that there are going to be certain saf^uards and certain pro- 
cedures that will be followed that will give assurance that the 
strong local position is not going to be used unfairly in competition. 

Now if you take those two together and you 

The Chairman. Do you think such safeguards would be work- 
able? In other words, taking a specific example, let's suppose that 
your company were to get into the business of manufacturing 
equipment. Do you think that other manufacturers would be ^le 
to compete fairly for your own business? 
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Mr. Stowb. Well, if you took the example of mfuiufacturing, this 
would be an entirely new line of busings. It would be something in 
fact that the operating company is getting into, is not alreat^ 
within the scope of their operations. It could be much easier to 
monitor than a lot of activities. In the past there was a big concern 
that you could not see inside AT&T because all of these things 
were already going on. 

The Chairman. Could it be done as a practical matter? Or does it 
follow as the night the day that the businesses would prefer to do 
business with themselves? 

Mr. Stowe. Well, I have no doubt that if the condition for getting 
into a new line of business were an instruction from the Congress 
and the FCC that you had to follow certain saf^uards and separa- 
tions that were developed by the Government, that every business- 
man would in fact have an equally strong motivation to follow 
those rules. 

The Chairman. Do you think that it is possible to develop such 
rules, Mr. Fischer? 

Mr. Fischer. I know the States would like to be involved in the 
process, if that is undertaken. We believe that the Federal-State 
joint board proposal would be the way to proceed. 

The Chairman. Do you think it is possible to do it, though? I 
meem, let us assume that the brightest people around got to work 
on trying to develop safeguards. Jb it possible to do it or is it just 
really impossible? Whenever you can do business with yourself, you 
do it to your advantage. 

Mr. Fischer. I believe it would certainly not be an easy process. 
There are a lot of diificult problems to address, but I am an opti- 
mist and believe that we could develop safi^uards, if that was the 
will of the Congress. 

The Crairkian. What do you think, Mr. Kimmelman? 

Mr. Kimmelman. I think it is possible. I think it may be very 
costly. I think it may be very costly in terms of considerable r^u- 
latioD in order to make it happen. I think it may be even more 
costly in terms of dollars, in terms of putting equipment in, that 
eliminates incentives to discriminate. I think those issues have to 
be fleshed out. I don't think we know enough now to make a deter- 
mination. 

The Chairman. Mr. Martz, do you have any further comments? 

Mr. Martz. I certainly think it would be possible, but I would 
agree with what was just said, that there would be a tremendous 
cost involved. But given the right kinds of considerations for devel- 
oping saf^uards emd the right kinds of focus on the congressional 
side, it would be possible to develop saf^uards. But it would be 
very difficult, unless you were able to eliminate the monopoly con- 
trol question. 

The Chairman. Gentlemen, thank you very much. 

[Whereupon, at 11:51 a.m., the hearing was adjourned.] 
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Office of the Consitmbrb' Counsbl, 

(hlumbus, OH, Julys, 1986. 
Hon. Jack Danforth, 
Senate Commerce Committee, 
Washington. DC 

Dkak Senaiok Danfortk: Pursuant to your request for comments on the proprie- 
ty of the Ime-of-buaineee restrictions on me Bell Operating Companies (BOCs), tlw 
Office of the Cmsumers' Counsel, State of Ohio (OCCO), submits these comments. 
OCCO represents the intereela of Ohio's residential utility consumers, by authority 
of the Ohio L^islature. 

We are very concerned with the prospect of local exchange companlee (LBCe), in- 
cluding BOCs, endeavoring to become much more than providers of local service. 
Apparently, tiie trend amonA LBC managers is to seek entry into all manner of 
competitive and nonregulatea (or deregulated) enterprises. We fear that the inter- 
ests of plain old telephone service (POTS) customers have been relegated to a back 
seat in the face of the BOCJs' concerted efforts to expand their lines of business. 

In this context, we are concerned that the BOC)is, in particular, and LECs, in gen- 
eral, will abuse their captive, price-inelastic customer base (i.e., local customers) to 
enhance their positions in other enterprises. A cross-subsidy from residential con- 
sumers is one untoward result. This inequity is compounded, if not driven, by what 
we beUeve to be a mistaken objective of the BOCs and LECs, which is service to 
technology and not the consumer. It is worth reminding the regulated industry and 
some r^uletors that our society is consumer-driven — not technolMET-driven. 

Unfortunately, if legislators and regulators accede to the BOCa and LEO' re- 
quests (which some have, in varying degree), consumers will be paying for all 
manner of state-of-the-art e<^uipment which tiiey do not need nor want for their 
service. This is bad enough with respect to equiiHuent that is at least providing local 
service, albeit gold-plated. Worse is that consumers will also be paying, tbough 
cross-Bubsidiee, Tor Uie BOCs and LECs' endeavors not in local service, but directed 
toward various competitive or nonregulated enterprises. 

Bv way of example, OCCO will relate an incident from the recent Ohio rate case 
of Cineimuiti Bell Telephone (CBT), before the Ohio PubUc Utilities Conuniasion. 
PUCO Case No. 84-1272-TP-AIR, Order (December 17, 1986). (Cincinnati Bell was 
one of two BOCs not wholly owned by AT&T.) During our investigation in that case, 
we discovered the following reference from an interview with Cincinnati Bell's 
President, appearing in CSncinnati Bell Magazine: 

"In the short run, CBT might feel the crunch <u the subsidiaries grow. Some of 
CBTs beet people are moving into positions in the new entities. It's going to 
happen because the telephone company has the size and diversiW to offer the ttest 
development for manamrs," [President] Sullivan pointed out. "But fortunately we 
have a strong cadre of ^)e8t" people."" 

Soller, "It's All In The Family." Cincinnati Bell Magazine, June 1984, at 7 (empha- 
sis added). 

This really says what we fear is hi^tpeninf in many BOCs and LGOs, but which 
few, if any, will admit— that local service will be used to enhance other LEC enter- 

r' es. Now, how in the world will even the best state regulators be able to account 
this "crunch?" Certainly, Cincinnati Bell would not admit to any ratemakingad- 
justments in its Ohio rate case. As for Federal regulation, we believe that the FOCs 
pro-competitive ideolcey has the effect of encouraging such cross-subsidies. 

For these reasons, uie surest way to prevent croe»4ubsidies is to restrict the BOCs 
and LECs' lines of business. If restrictions are lifted, then l^islatore and r^culaton* 
efforts to protect local exchange customers from croes-subeidieB should include what 
is called an imputed royalty in New York or an affiliate payment in California. 
These ratemaking adjustments operate to increase an LECs revenues to compensate 
(229) 
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local cuBtomen for certain difiicult-to-quantiiy. but extant, CTO«»«iibndiee flowinf 
from regulated operations to nonregulated operations. The Ccilifomia Public Utili- 
tiea Conuniseion recently ordered an affiliate payment for San Di^o Gob & Electric 
Compaiw. 

"We nnd that SDO and its subsidiaries m^ receive a number of potential bni» 
fits from their affiliation with SDG&B, Some benefits may give SDGftE affiliat«s an 
initial advantage over competitors. SDG&E has name recognitjoni it is a large, well 
est^lished utility wliich has gained the confidence of the buaineee community. This 
may provide afliliates with improved access to finandne. 

Other potential benefits may involve access to and use of utili^ ezpertise and 
reaourcea. These aasets, some m them intangible, were developed with ratepayer^ 
support If the utility is not compensated, these benefits to afRliatee reproeent a 
cnM»«ub«idy fnta utili;^ ratepayers. We believe there will exitt, in mile ofallpn- 
ventioe meaaures, certain croas-aubeidies that are not identified or adequately meat- 
ured. 

"In addition to any benefits of association or access, we find that the creation of 
SDO and SDG&E's afRliatee ma^ impose costs on utility ratepayers that are di£B- 
cult to quantify. We rectKnize m theory that a holding company is intended te 
better insulate the utility form the impact of risky affiliate vmturea. However, coals 
imposed on utility rat^yers may include the increased probalnlily of a "brain 
drain" of employees and managers from the utility and tM dtvetsion of mona^ 
ment attention away from utiht^ operations. The utility may also ezperieaice m- 
creased risk resulting from the lugher-risk affiliate ventures, although the holding 
company structure in part shields the utility from the effects of affiliate riskiness. 

"Becauae of these benefita, casta, and unidentified croes-gubeidiei, we believe 
SDG&E'a ratepayera ahould be compenaated by way of a payment from SDO and iti 
mibeidiariee to the utility, which will be recognized in SDGAE'a ulilp rates. The 
amount of pavment from each affiliate will be based on a number of factors, to be 
eetahliahed foIlowinK further hearings. . . ." 

San Diego Gas & Electric Co., Application 8546-003, Decision 86-08-090, p. 48-19 
(AjNil 2, 1986) (emphasis added). 

The New York Public Service Commission currently is considering the recommen- 
dation of its administrative law judge in favor of a royalty adjustment to compen- 
sate Rochester Telephone's local customers for cross-eubsioies. Roeheater m^Jume 
Corp., Case No. 28969. Recommended Dedsion (August 13, 198&). While the C&lifbi^ 
ma and New York adjustments were considered in the context of structurally a^ia- 
rate operations, tlie a4)ustments are even more appropriate wtiere nonregulated 
and regulated operaticms are consolidated within one company. 

To ctmclude, the primary conaidra^tim here should be the public interest In the 
fodtement of new technology and new burineas, we should not lose si^t of the foct 
that appnndmatefy three-quarters (or more) of the BOCs' local customers are plain 
old telephone service residential customeie. While we do not advocate holding strict- 
ly with yesteryear's plain old technology, we nonetheless Ixiieva that tbcM leal 
customers increasingly are being asked to pay for considerably more than thej Seed 
for use for Icoal telephone service. For these reascma, legiilators and regolaton 
should draw the line on lines of business to either m^iititjiin the restricticms OTr as a 
aecondory alternative, adopt anti-cros&«ubeidy measures including a royol^-^lpe 
adjustment 

Sincerely, 

Bkucb J. WmoN, 
Aaiociate Conaumen' CounaeL 

Attachments,* 

State of Michioan, 
Dkpakthbnt of Comhebck, 
Pusuc Skhvick CoioosaioN, 
Laneing, MI, September 11, 198S. 
Senator John C. Danfobth, 

Chairman, Senate Committee on Commerce, Science and Tranaportation, Waahing- 

toa,DC. 

Dkak Sxmatob Dantorth: The Michigan Public Service Commission supports 

your efforts to address the entry of the Bell Operating Companiee (BOOs) into cmn- 

petitive enterprises and lines of business currently prohibited by the Federal Com- 

■ The attactkmeDlB were not reproducible. 
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mtinications CommiMion (FCC) or the Federal District Court These iseues cmrentlj 
ve being addreaeed in several pieces of legislation— S. 2362, H.R. 8S00, as well aa 
this bills. 2S66. 

Hie Michigan Public Service commission respectfully submits for the record the 
following cc— ~~-'- 



If the responsibility for administering the Modified Final Judgment (MFJ) is 
transferred mim the Department of Justice to the FCC by enactment of S. 2566, this 
legislation should be amended to address concerns best expre«Bed by a resolution 
adopted l» the National Aseocation of Regulatory Utility CommisBioners (NARUC) 
on July 30, 1986. The resolution said, in part: 

"Whereas, The National Association of Regulatory Utility Commissioners' 
(NARUC) primary concern is to assure that the Bell Operating Companies continue 
to provide to the American people quality, universal telephone service at the lowest 
reasonable coet; and 

"Whereas, A number of bills have been introduced in the 99th U.S. Congress to 
modify the MFJ; now therefore, he it 

"Resolved, In order to s^equard ratepayers, the foUowing prindplee must be in- 



corporated into any legislatior 

'1. Any telecommunications legislation must «cpreaely r 

under Section 162(b) of tlie Oommunications Act of 1934 (^ USC^ 



. Any telecommunications legislation must «cpreaely retain state jurisdiction 



"2. On matters affect 

tion, referral shall ben . 

commissioners and four state commissioners, who would make a nnal administra- 
tive dedaion, subject to federal judicial review; 

"3. Aiw l^islation modifying the MFJ must assure that universal service is main- 
tained, that ratepayers for regulated services are insulated from any additional risk 
from tiie competitive market, and impose adequate saf^uards to prevent croae^ub- 
sidization; ana 

"4. Appropriate funding and resources be provided to assure proper implementa- 
tion and monitoring of these safi^uards." 

The Michigan PubUc Service Commission agrees with the purpose of the l^dsla- 
tion in tran^erring administration of the consent decrees to the FCC, but we believe 
the l^slation should include some directives for FCC administration. The transfer 
at administration of the consent decrees should be neutral as it affects jurisdictional 
authority; that is, the federal and stat« r««tilatore should be given no more nor leas 
power than currently is granted under the Communications Act and as interpreted 
by the courts. The proposed bill should be amended to specifically state this neutral- 
ity. 

Thepropoeed bill will shift the power from the courts to the FCC which will give 
the F(X more power over the states than it currently has. This, in turn, would give 
the F(X3 authority over local exchange areas and mtraatate competition as these 
areas, for the BOCs, are now govemeid by the consent decree. We are opposed to 
provisions that would give the PCC more authority over the states. 

aou OP ffTATC BBOULATORS 

We recommend that an^ l^islation require that state and federal r^ulators work 
together through an administratively final Federal-State Joint Board mechanism to 
develop criteria to be used to determine whether the MFJ restrictions are necesBai?. 
Uniform general criteria may not be possible to develop that would apply to all com- 
panies or circumstances, but. perhaps, different criteria would need to be developed 
for various applications. 

We further recommend that the proposed l^ialation proscribe that state and fed- 
eral regulators work together Uioush the Federal-State Joint Board mechanism to 
develop proper safeguards. The FCC and state regulators have ensaged in a number 
of proceeding to address the amiropriate safeguards that should accompany any 
entoy of the BOCs and other local exchange carriers into currentlv prohibited areas. 
State regulators currentlv form the only regulatory bodies that have audited most 
of the Mccbange carriers ia this country and, on a day-ttnlay basis, administerod the 
current accounting rules developed 1^ the FCC and state commissions. The FCCs 
ultimate goal and the goal of state regulators is nearly the same: to ensure that 
certain classes of customers do not end up sub«idiziiu[ various competitive services, 
and that competitive services^mv their Mir share cm joint and ramuntm coats. (See 
Michigan's Comments to the FCC in CC Docket 86-111. dated June 30, 1966, for fur- 
ther oetails on accounting structure.) Appropriate funding and resources must be 
provided to assure proper implementation ana monitoring of these safeguards. 
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D a number of proceeding to addnM 

the appropriate Bafeguards that should accompany any entry of the BOCa end other 
local exchange carriere into currently prohibited areas. State r^ulatms' experience 
to date has indicated that this is no easy challenge, short of the prohibition of entry 
by the BOCb. However, it is possible, and neceesaiy, if we want to bring theae new 



STRUCTURAL SEPARATION RBQUIREHKNTS SHOULD BK UITXD 

Repealing atructural separation requirements can benefit customers. The primary 
benent will be reduced customer costs. The elimination of duplicative overhead 
costs, such as peraonnel and facilitiee, impoeed upim AT&T and the BOCs throu^ 
the swarate subsidiary requirements, will enable them to lower many of the coats 
typically passed on to custcHners. Additionally, ATAT and the BOCs may implement 
new technolo^cal capabilJtiM moro quickly as add-on services to their esietmg net- 
works with little or no incremental cost. This will allow for faster expansion to 
rural and remote areas. Also, the repeal of structural separation requirements may 
help bring about an end to customer confusion. Customers would be pleased to find 
that once again they could eng^^ in more "one-stop shopping" — when dealing with 
the carrier or service provider of their choice, 

Ehiisting administrative and legal requirements are more than sufficient to safe- 
guard agmnst impennianble activities without the imposition of structural separa- 
tion. Telephone companies already are subject to a variety of rctfulatory controls, at 
the state and federal level, which require them to account for tadlitiea used in the 
provision of basic services. Carriers subject to the Communications Act already are 
required to maintain accounting plans in compliance with the Uniform System of 
Accounts. As further safeguards, the BOCs could be required to file accounting 
plans and submit an annual audit done by an independent accounting firm. The 
reasons for not removing the restrictions, which include the fear of denial of access, 
predatory pricing, cros»«ubeidization, and discrimination against competitors, can 
be miniroized through the enforcement of the proper non-structural safeguards. 

ACCOUNTING AND COST ALLOCATION 

The FCC, while not intending to preempt state r^ulators A'om their proper role 
in regulating the state rate base, does plan to direct what it will be. The accounting 
procedure proposed by the FCC consists of the FCC determining the allocation ctf 
costs to the state, interstate, and unr^ulated services of the telephone companies. 
This includes the FCC unilaterally determining what portion of joint and common 
costs wilt be shared by the unregulated activities which will primarily affoct state 
services. The Michigan Public Service Commission considers it absolutely neceasaiy 
that state regulators be allowed to participate in this allocation process from the 
iM^inning, and not at the end, as propoeed by the FCC. While it is necessary to for- 
mulate a nationwide policy on how these costs should be allocated, states should be 
given the flexibility to tailor more stringent controls, if needed, on a geographic and 
service-_^-8ervice basis. 

The FCC asserts that leaving accountiiU( and cost allocation procedures to state 
regulators has apotential for cbsrupting the competitive provision of telecommuni- 
cations service. This simply is not the case. We have duties to protect the state cus- 
tomer and preserve universal service. Competition is also our goal; but the FCCs 
way of achieving competition is throuf^h allowing cream-skimming and open-door 
entry without lovper concern for various long-term effects. States approach the 
problem in a different manner since we, like Congress, have to answer to the people 
m the states and are not isolated, as the FCC is, from their concerns. We are the 
ones left to implement this process; and it is not something that happens overnight 
Again, the states are the only regulators who have audited many <» the moro than 
1400 telephone companies and made many accounting adjustments for anti-compcii- 
tive abuse or bottleneck-type prohibitions when found. We can, and will, continue in 
this effort, if allowed to participate, since we currently have staff trained to deal 
with these issues. 

The concern about the state regulation of regional Bell holding companies that 
operate on an inteffroted, multistate regional basis, is no reason to allow the FCC 
sole authority. The FCC'b resources to adequately audit these regional functions are 
no moro or iess than those of state r^ulators'. However, if we regulators work to- 
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geither in a cooperative effort, the patchwork approach to r^onal compeniee can be 
eliminated. The BOCb' business procedures would not be aftected, since it is the re- 
gional holding company, and not the BOCb, that operate in various regions. 

State r^ulatAfs have the most at stake. The state regulators are charged witti 
control of aa much as 70% of the total companies' revenue requirement. If any 
crasfrsubsidies are to occur, they will likely occur within the 70% portion of the rev- 
enue requirement, not within the minority portion. 

OTHEK ABEA8 OF CONCEHN 

Other issues presented in the propoeed amendments to S. 2666 on which the 
Idichiran Public Service Commission would like to comment are as follows: 

(1) Under Section Il.B. of the amendment, the FCC should only be rc«poneible for 
purely interstate new service approval while the statee should bie responsible for 
intraHti^ services. Any disputes over what is an intrastate or interstate service 
sbould be referred to ajoint Doard. 

(2) Under Section II.C. of the amendment, the FCC should not only consult with 
the Attorney General and the Secretary of Commerce, but also with the state r^u- 
lators in the affectedjurisdictions. 

(3) Under Section III. A. of the amendment, any FCC accounting rulee should apply 
to purely interstate service offerings while intrastate matters should remain with 
the state regulators. The same appliee to auditing, transfer of assets, information 
discloaure. access/interconnection and separate Bubsidiariee' structure financing. 

CONCLUSION 

We support If^ielation at this time provided it is jurisdictionally neutral. The leg- 
islation should proscribe that state and federal regulators should work together 
through the Federal-State Joint Board mechanism to develop proper s^Ruards to 
be put into place before restrictions are modified or eliminated. The FCC has en- 
gaged in a number of proceediiufs to address the appropriate safi^piards that should 
accompany any tatty of the BOCs and other local exchange earners into currently 
prohibited areas anci the FCC should work with states to achieve theee safeguard!. 
State regulator* are currently the only regulatory body that has audited most of the 
^[Change carriers in this countrv and, on a day-today basis, administered the cur- 
rent accounting rules developed by the FCC and state commissions. The FOCs ulti- 
mate goal and the goal of state re(pilators is nearly the same; to ensure that the 
goal of universal telephone service is met, that certain classes of customers do not 
end up Buhtidizing various competitive services, and that c^^etitive services pav 
thsir fair shais tn joint and common costs. Although the T(X is concerned witA 
interstate customers while state regulators are concerned with local customers, a 
Joint Board process can balance these interests. 
Respectfully submitted I^: 

WtLLUM E. LONO, 

Chairperaon. 
EnwYNA G. Andbrson, 

Commitgioner. 
HA-tTHKW E. McLoCAN, 

Commistioner. 

Statkhknt op thk Cbntral Station Elictbical Protbction Association 

Thank you for your kind invitation to comment on Senator Donforth's hearing on 
S. 2565 and its proposed amendments. The reply of our aasociationB is in four parts; 

First, the Bell Operating Companies' (BOCs) history of fair treament of the public 
it serves has not been good, lea<uig to the divestiture from AT&T. It was the failure 
of the FOC to regulate AT&T in the first place that caused the suit against AT&T. 
Therefore, we fear the placement of the BOCs under an FOC which lavors the BOCs. 
The alarm industry needs the protection of the Courts from the BOCs. 

Second, we have helped the BOCs develop an affordable and feasible use of the 
public switched network for providing emergency signal services (including alarms) 
to the public. However, the implementation of this utilization depends on the out- 
come of present and future negotiations between the BOCs and the alarm industry. 
Ilie BOCs continue to be the provider of this service, including derived local chan- 
nel. We are nearly totally dependent on the bottleneck services of the BOCs for the 



■Uted that "[i^ the process c^ working with the BOCs on dmived channel and line 
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InduBtry: Its Service and Markets," page 11 
The enclosed two diagranu depict: 

(1) The moBt recent evolution of the use of the public switched network by the 
alann induetiy; and 

(2) The alarm industry's greatest concern, whereby the BOCs could envelop the 
alarm industry'B responsibility and take over the substance of the alarm indus- 
try through anti-competitive conduct. 

Third, we are currentlv protected from BOC anti-competitive conduct by the 1982 
Consent Decree. Under tnis Decree, the BOCs are afforded an opportunity to demon- 
strate that their entry would not be anti-competitive by the test under Section 8C. 
Such tests are now conducted under Clayton Act and Slierman Act criteria. 

Under S. 2566, even with its propoeed amendments, the test would no longer be 
the criteria of the Clayton and Sherman Acts, overseen by the Courts. The proposed 
saf^tuards are insufficient to protect Information Service providers from anti-com- 
petitive conduct 

Fourth, in any final l^ialation that may be enacted, it must be made clear that 
fully adequate safeguards must be in place first, before any BOCs are allowed to 
enter any new business. 

Statk of Colosado, 
Depaktmbnt or Regulatobv Acenchs, 

The Pubuc UnunKs Commission, 

Denver, CO, September gg, 198S. 
Hon. John C. Danfoeth, 
Chairman, Committee on Commerce, Science and Thmsporiatian, WoBhington, DC 

DsAR Senatob Danforth: The Colorado Public Utilities Commission applauds the 
Senate's interest in telecommunications policies. The Commission, however, does not 
consider S. 2565. a Bill proposing the Federal Telecommunications Policy Act of 
1986, an appropriate remedy to uie telecommunications policy issues it addresses. 

The reasons are fivefold. First. Judge Greene acceded to the divestiture in part 
because the Federal Communications Commission (FCO was unable to perform its 
function as a rKulatory agency. Second, many of the iaauee and policy implicatioDS 
will be felt at the state level, not the federal level. Third, the primai^ business of 
telephone companies should remain the provision of teleconununicationa sarrices. 
The Bell R^onal Holding Companies (RHCs) have a very poor trai^ record in their 
diversification efforts, Elach of the seven RHCs lost money in its nomegtilated busi- 
ness in 1985. Fourth, one of the major problems facing state rmilatots is the foct 
that the RHCs do not fall under their jurisdiction. Fifth, tranaferring etifercement 
responsibility for complex antitrust issues to the FCC would not be appropriate be- 
cause the Department of Justice (DOJ) and the Court have the expertise and proven 
track record to handle these issues while the FCC does not. 

Judge Greene stated on several occasions that the FCC was unable to perform its 
regulatory function. He opined that AT&T was so large and diverse and its r^ila- 
tiini so comply that the FCC was unable to r^ulate this giant adequately. TUs 



have the will to regulate. The rcC also lost many of its most talented employees, 
which further reduced the possibility of effective regulation. 

Given the history and performance of the FCC, we think it is inadvisaUe to 
saddle the agency with additional reeponsibilities. "To carry out the responsibilities 
outlined in S. 26iE5, the agency will have to become intimate!}' familiar with tiae 
seven RHCs and each of tne operating companies. The FCC will have to examine 
the implications of its decisions on telecommunications usen in each of the 50 states 
individually. The task is enormous, and we do not think that the FCC has the re- 
sources or the will to tackle the undertaking effectively. 

Many of the issues involved in diversification are state, not federal, issues. Diver- 
sification will directly and indirectly affect local rates and services. For ip'ftfln'^i 
the success or failure of diversification efforts will affect bond ratings and sto^ 
value of RHCs, and consequently, the rate of return required for the regulated tele> 
phone companies. Federal polity also will determine the structure of local telecran- 
munications markets. In New York Citv, for example, certain markets may be com- 

s will be in a 
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Um expertise, nor the interest to evaluate the appropriate mix of goods and gerviaw 
that is ecoaomically feaflible in each of the hundreds of market areas around the 
country. 

The primarr business of telephone companies should be the provision of t«lecoin- 
munications services in their certificated territories in order to keep the quality and 
manti^ of service hish, and prices of those services reasonable. Diversification 
tareatens the primary Business of telephone companiee. Our fear is that dollars that 
■tiould be available for investment to upgrade the quantity and quality of telephone 
MTvice might, under FCC r^ulatory concepts, be instead invested in other areas. 
State commissions may have little or no control over the flow of thoee dollars if the 
FCCs penchant for deregulation and preemption of state authority continuee. A Air- 
ther weakening of state authority may haiin the local ratepayer and threaten uni- 
veraal service. 

Additionally, the track record of the RHCs in their diversificatioii efforts is 
dismal. Through the third quarter of 1985, all of the RHCs had lost money in aggre- 
gi^ in their nonn^ated activities. U.S. WEST lost a total of £180 million, notr 
withstanding the profits from its vet? lucrative unregulated directory publishing 
business. The r«^lated telephone entities are in danger of becoming cash cowb for 
ill-advised investments bv the RHCs. As opposed to wholesale continuation of diver- 
sification, state and feoeral regulator should be encouraged to work tc^ther 
(under the terms of the Modified Final Judgment [MFJ] and Plan of Reorganization 
[POR] and the guidance of the Court and DOJ as to antitrust matters) to ensure 
that the basic exchange rat«payer retains quality service and does not support un- 
profitable, unr^ulated activities. 

The diversification and other unregulated activities are a major concern of many 
state commissionB. The RHCs are unr^ulated and out of the reach at many state 
commissions. Because RHC behavior can afTect basic exchange rates and services, 
the inability to even gather basic information about the activities of the RHCs is of 
great concern to this Commission. A recent report of a National Association of Reg- 
ulatory Utility Conunissioners (NARUC) stan subcommittee confirms these con- 
cerns. A copy of this report entitled "Summary Report of the R^cmal Holding 
Company Investigations" is attached for your review. The RHCs have transflerred 
services such as directory publishing to unregulated Bubeidiariee, and have devel- 
fmed contracts between their regulated and unregulated entities which disadvantage 
the regulated entity. In many cases, state conmiissions are powerless to prevent 
these activities which disadvantage the local ratepayer. In cases where commissions 
have attempted to assert jurisdiction when RHC behavior appears to disadvantage 
the local ratepayer, that jurisdiction is often challenged. Ine result is protracted 
litigation, during which time the RHC can behave in any manner it deems profita- 
ble. 

A case in point is the transfer of directory activities from Mountain Bell to U.S. 
West IMrect The transfer was deemed ill^al by this Commission, and that decision 
was challenged by Mountain Bell in court. The District Court foimd that this Com- 
mission does have jurisdiction. A copy of the District Court opinion on this case is 
attached. It provides injright into the problems faced by the Colorado Public Utilities 
Commission in attempting to protect ratepayers from the overreaching of the un- 
regulated RHC. The Commission orderod Mountain Bell to recapture the assets. 
Mountain Bell, however, requested and received a stay of the Commission's order to 
return the directory publishmg assete until the appeals process is oxnpleted. In the 
meantime, U.S. West Direct receives revenues which should go to benefit the local 
exchange ratepayer. Among the other uses to which these revenues have been put is 
the purchase of two of the largest independent producers of directories, an action 
which may raise antitrust concerns. Even though the directory publishing assets 
eventually may be returned to Mountain Bell, U.S. West Direct will have enriched 
itself at the expense of the Colorado jurisdiction ratepayer. In addition, it will have 
entrenched itself further as the dominant directory publisher through the use of 
ratepayer funds. 

The Colorado Commission encourages Congressional interest and oversight of tole- 
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Amociated Telephone Answesinq EixcHANon, Inc., 

September SS, 1986. 
Hon. John S. Danpobth, 

Chairman, Committee on Commerce, Science and Traneportatian, U.& Senate, Waeh- 
ington.DC. 
Dear Senatob Danpobth: Enclosed is ATAE's written toetimony,' which we 
would like to have included in the official hearing record for your recent hearings 
on S. 256G, the Federal Telecomniuiiications Policy Act of 1986. 

Ab always, we appreciate this opportunity to preaent our views to the CongresB on 
this important polii^ area. 
Sincerely yours, 

Joseph N. Laseau, 
Eeecutive Vice Present. 



Sefrmbbr 22, 1986. 
Sen. John Danfokth, 
Senate Commertx Committee, 
U.S Congreat, Weuhington, DC. 

Deab Senatob Danforth, We have followed the hearings on S. 2566 with great 
interest, because the poetKlivestiture transition in telephone service is a rocky one 
for consumers and has serious implications for the public interest. As your own 
comments have recognized in the course of this discussion, the telephone network is 
not only an economic resource but a social one as well, a basic part of the in^- 
structure of an information-reliant socieW. 

For those reasons, we maintain that S. 2666 would not serve the public inteiesL 
We recognize that administratioo of the Modified Final Judgement (MFJ) is fraught 
with unforeeeen comfdexitiM, and we also recognize the need for a healthy procom- 
petitive environment for telecommunications in this country. However, the solution 
pmpoaed by S. 2565 would result in more problems than the current situation pro- 

S. 2565, since it simply transfers administration of the MFJ to the Federal Com- 
munications Commission, effectively takes all the problems involved in the current 
situation and simply relocates them. 

The site of relocation itself raises grave questions about the eflicacy cf this move, 
CBpedallv given the current FCC administration's recent record in policy affecting 
univeraal telephone service. The Computer m decision, for instance, effectively de- 
pends on the as-yet unrealized concept of Open Network Architecture to guarantee 
that Bell Operatmg Companies do not act uncompetitively. The FCCs monitoring of 
universal phone service has been harshly criticized by the General Accounting 
Office. Procedures for the role of the states in participating in telephone poli<7 
under this new arrai^ement are not spelled out in the bill. 

Our fundamental objection to S. 2565, however, is that it intervenes decisively but 
not responsibly in telephone policy. If Congress is to take an active role in formation 
of telephone policy, it should do so with deliberation and full attention to the needs 
of the greatest number of citizens affected. And yet fundamental clauees to shidd 
residential and small business users from harsh price increases, to protect rat^Mqr- 
ere tnm misuse of their contribution to the telephone network, to maintjiiii and 
expend universal service, and to make provision for what has come to be known ■■ 
"Lifeline" service are absent from the bill. 

We urge Congress to include, in any telephone legislation, the needs both of tboae 
who face higher phone rates and those who face no phone service at all. Ratep^er 
mvtection is key to any responsible CongrcMional action. As a recent study 1^ the 
Oonsumer Federation of America details, excessive phone oompai^ profits have al- 
ready demonstrated that need. ("Local Rate Increases in the Poet-lAveatiturB Era: 
Excessive Returns to Tel«)hone Company Capital," released S^ 9). Higher phone 
prices have entailed sacrifices both in use of the telephone and m other banc needs 
of thoee on fixed or low incomes. Of equal importance is Congressional action on 
behalf of those who drop off or who never have been "on the network" and d^y 
augment the phoneless society. (For information on problems in universal service 
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today, we Commeata <rf the United Church of Chriat. Office of Communications, in 
FCC CC Docket 78-72, CC Docket 80-286, August 18. 1986.) 

Congress has some models for such protective clauses available to it, particularly 
in the rat^Miyer protection proposals made in August hy Reps. Ron Wyden <D,-Ore.) 
and Al Swift (D-Wash.). Such proposals can become the platform for a wider discus- 
sion of basic public interest-oriented policy in telecommunications. It is such a dis- 
cussion that is needed before CongreBs takes action of the magnitude suggested by S. 
2566. 

Sincerely, 

Dr. Beverly J. Chain, 
Direetor.United Church of Christ, Office of Communication. 

Pamela Gilbert, 
Staff Attorney,Vnited States Public Interest Research Group. 
Linda Lifsbn, 
Legialative Counsel, Conaumen Union. 

Toil TOBIN, 

Field Director, Public Cititen. 



National Cable Tklbvision Association, 

Washington, DC, September SS, 1986. 
Hon. John C. Danforth, 

Chairman, Committee on Commerce, Science, and Thintportation, U.S Senate, Wash- 
ington, DC. 

Dear Chairmam Danforth: The National Cable Television Association, is pleased 
to submit these comments for the Committee's review of S. 2565, "The Federal Com- 
munications Policy Act of 1986," and for its consideration of the relationship be- 
tween communications policy and the Modification of Final Judgment in US v. 
AT&T. These comments supplement our earlier statement filed with the Committee 
July 3, 1986, 

NCTA is the principal trade association of the cable television industry and repre- 
sents over 2,400 cable i^stems serving more than 75% of the 40 million cable homes 
in the United States. The Association also represents 56 cable programming services 
that create, package, and provide quality television programming for cable subocrib- 
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le appropriate role to be played b^ intraexchonge monopoly telephone compa- 
in thie provision of electronic publishing services to the public has been debated 



tion transmitted over tiieir monopoly facilities, the reason for this consistent con- 
sensus is quite simple. Fundamental First Amendment values are at stoke. 
This policy was first adopted by the House Commerce Committee in the 96th Con- 



„ a H.R. 3333. As you recall, Mr. Chairman, in the 9Tth Congress, the Senate 

passed S. 898, reportad l^ Ms Committee, which prohibited local Bell operating 
companies from providing "mass media" services, which the Committee defined to 
include "television and rulio broadcasting, pay television, and printed or electronic 
publications (including newfmapern, periodicals, and any service or product like or 
similair to all or a part of the traditional function of a newspaper or periodical)." 
The House Commerce Committee built on the essential safeguards of S. 898 and 
reaffirmed its earlier policy position with a similar ban when H.R. 6158 was consid- 
end in 1982. 

NCTTA and the American Newspaper Publishers Association joined as intervenors 
to advocate this congressional poli^ consensus before Judge Greene in his Tunney 
Act proceedings on the proposed MFJ. Judge Greene agreed with this consensus and 
borrowed directly from House and Senate communications policy legislation in 
order to protect the public interest. He refused to accept the consent decree unless 
the partiee agreed to include in it a provision imporang an electronic publishing ban 
on AT&T similar to that imposed on the BOCs. 

The last time this issue was addressed by Congress, the appropriate role for local 
monopoly mchanf^ earners to plav in the provision of information to the public 
was agwi reaffirmed as a crucial element of the Cable Communications Policy Act 
at 198i. TUs Act allows local carriers to provide transmiwrion capacity for unaffili- 
ated third parties to provide video programming, subject to the fi^nchise require- 
ments of the Act, but prohibits tin common carrier itself from selecting or providing 
the video pragnmming that mii^ be offered over its focilities. 
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NCTA shares ANPA's position that the long-«tand)ng federal polic^r aimed at pi» 
moting the availability of a diversity of information sourcee transmitted over tele- 
phone lines should be preserved. 

Nothing has occurred in the years since theee poli» decisions were reached that 
would make the risk of electronic publishing hv BOC's an;^ more acceptable tod^ 
than it was. Nothing has changed, either technologically or in the marketplace, that 
could ^usti^ Bell operating company entiy into electronic publishing over its own 
facUitiee. Im same competitive considerations exist tod^ as existed when theae 



2665. 

Allowing the Bell operating companies to own or control the information dinnnmi 
nated to the public over their monopoly intraeichange facilities would provide theas 
companies with both the abili^ ana incentive to engage in anticompetitive conduct 
The victims of such conduct would not only be other information providers Uaood b> 
rely upon the operatiag companies for transmission of their information, but also 
the public, which woultTloae access to information from a diverslt]' of Murces. 

Mr. Chairman, you have asked for input on the circumstances which could end 
the electronic publishing ban on the BOC's and AT&T. NCTA does not believe that 
the appropriate public policy approach to this issue is to sunset the prohibititxi. 
NCTA believes that, as a general rule, public policy either does or does not make 
sense because of market conditions. Termination of sound public policy at some ar- 
bitrary date does little more than provide perverse incentives for anticonsumer be- 

NCTTA and ANFA agree that entnr by Bell operating companies into electronic 
publishing should be determined ^ the amount of market power possessed by diaee 
companies. When distribution teclmologies are in place to which electronic publish- 
ers may turn as meaniiigful transmission alternatives to the BOCs, the prohibition 
would no lon^r be justined. Until that time, however, NCTA believes that the long- 
standing policy bairing BOC's from electronic publishing over their monopoly in- 
traexchange facilities snould, and must, be retained. 

NCTA, as alwi^, stands ready to work with the Committee as it continues its 
deliberations in this important matter. We request that this statement be made a 
part of the record of the bearings on S. 256G. 

Jaues p. Moonkt, 



XZBOX COHP., 

Stamford, CT, September SS, 1986. 
Hon. John C. Danforth, 

Chairman, Committee on Commerce Science, and Tranaportation, U.S. Senate, Wa*h- 
ington,DC. 

Dear Mr. Chairman: I would like to submit, on behalf of Xerox, our cwnments 
with respect to the proposed Federal Telecommunications Policy Act of 1986 (S. 
2566). We welcome the thoughtful amendments proposed in your office's August 28, 
1986 press release, and your commitment, expressed during the recent heanngs, to 
ensure meaningful Congressional guidance in any transfer to the Federal Communi- 
cations Commission of authority over antitrust law issues relevant to the Modified 
Final Judgment and U.S. v. AT&T. 

The information and telecommunications industry of the U.S. has invested sub- 
stantial resources during the past six years in monitoring, analyzing and responding 
to changes in the structure of the industrv and the rules of the marketplace, as de- 
veloped or proposed by the various judicial and FCC proceedings. 

Xerox has participated actively m this process. As a manufacturer of office sys- 
tems that depend heavily on the viability and costs of the telecommunications net- 
work and that may compete in the future with services offered by the common car- 
riers within that network, we are deeply interested in the outcome of theee proceed- 
ing. 

Our principal concern is that the U.S. domestic telecommunications industry in- 
cludes authorized monopoly businesses that, if allowed to operate inappropriate, 
oould exert unfair and anti-competitive influence in markets that are otherwise to- 
tally competitive. As we understand it, the basic thrust of S. 2565 would be to trana- 
br administration of the AT&T divestiture decision and the MFJ from the Depart- 
nwnt of Justice to the FCC. In the absence of Congressional standards to address the 
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ooncems highlighted in your amendments, we fear that this might lead to, amoitf 
other things, the Bubordmation of unfair competition issuee to other facton in evat 
uating potential changes to the structure of the information and telecommunica- 



tions industry. 

Xeroi sharM the concerns of others who have called for appropriate tolecommuni- 
cations and infonnatJan aervicea guidelinea or for certain limitations on decisions to 
rvent any unfair advantage accruing to the " ''-"■'" '^ 

i regard, we stroni^ support the construci 
js Equipment Manufacturers Association. 
As ^ou know, the Department of Justice's in-depth study of the telecommunica- 
tions mdustry is nearing completion. In light of the study's findings, a Report to tiie 
Court will be submitted in Januaiy that may directly aifect the need for legislation. 
Therefore, Xerox urges the Committee to act deliberately on this important legisla- 
tion, taking the time to obtain through the Department of Justice and other studies 
a thorough understanding of its full implications for the U.S. economy. 
Thank you for your courtesy and consideration. 
Sincerely, 

ROOKH E. LlVIEN, 

'I. Vice President, Corporate Strategy Office. 

BmuSDA, MD, September S3, 1986. 
Hon. Jack Danforth, 

CfuUrman, Senate Commerce, Science, and T^ntportatitm Committee, U.S. Senate, 
Wathingtoa, DC 

Dear Senator Danforth: This letter is to provide further comments on the 
issues surrounding the implementation of the Modified Final Judgment (MFJ) 
which set the t«rmB of the Consent Decree, concluding eight years of antitrust litigR- 
tioD in U.S. V. AT&T. Since my earlier comments on 3 July 1986, I have had the 
benefit of reading the voluminous other comments submitted to you, and I have con- 
ducted additional independent reserach on the core legislative quMtions as articu- 
lated by your staff. 

I draw the following conclusions: 

1. As surprising as it may seem, a reliable factual basis on which to make rea- 
soned judgments as to the proper course of action has not yet been established — 
neither as part of this "paper hearing" nor in any other pending proceeding or 
forum. It appears that the so-called "Huber Report," presently neing pr^xed 
under the direction of the Department of Justice for submission to the Decree Court 
in January 1987, promisee to be the most objective compendium of relevant infbrma- 
tion yet assembled. CongreM would be doin^ itself, and its constituents a great dis- 
service to proceed with legislation based oa incomplete information. 

2. Significant l^al questions arise in the form and substance of the proposed leg- 
islative initiativee preeently under consideration. The most distressing issue, even if 
legislation were to fail in mis session, is the appearance of Congress applying undue 
pressure upon the judicial branch in its Constitutional role of implementing justice. 
Further, if^the pending legislation were to pass, without simultaneously revuing ex- 
isting antitrust doctrine, the Bell Operating Companies (BOCs) would simply inherit 
the l^acy of the pre-divestiture AT&'T — and even under "perfect behavior" on their 
{>art, the telecom market would be subjected to unwarranted uncertainiee as litiga- 
tions rage oa. Hie PCC has neither the authority, the experience nor, it seems, the 
resources to address these impending antitrust concerns. 

3. The BOCs still possess unique resources, and have evidenced a proclivity to- 
wards anticompetitive acts, even in the postnlivestiture ere. Control m the "essen- 
tial facilities" for universal local distribution is still theirs, as is the corollary con- 
trol of customer, carrier and network information. Disingenuous comments, exem- 
plified by a Pacific Telesis executive's remarks that PacTel acquired a Dalla-baaed 
paging and celluli 
cash, underscore t 
2/15/85, p. IV-2). 

4. Assertions that permitting the 7 Regional Holding Companies (RHCs) to manu- 
facture equipment for domestic consumption would significantly improve the trade 
balance in telecom equipment must be viewed witit consider&le scepticiBm. The 
RHCa poasess no unique technological know-how, save perhaps the knowledge of in- 
ternal network operations, which would give them a competitive advantage to sue- 
eaed agamet existing supphers; indeed, if RHCs were allowed to manufWture, thli 
network information should be provided on a non-discriminatoiy bsioB. Hon impor- 
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Untly, RHCe foce higher labor costs, relative to U^. manufacturen (and certainly 
foreign sources), stemining trota their traditional corporate structure and labor 
union commitments. 

6. Finally, considerable questions regarding consumer protection remain unan- 
swered. Govemment-suppliM statistics oxifirm that nnmnn to telephone service on a 
universal basis has stradily increased, and is growing at a pace unaffected by the 
massive rate-hikes of the poetdivesture period. In this same period of maanve rate- 
bilcee, federal polidee have required a $2 access charge per residence line (even 
more for businesses) to be collected by BOCs. RHC profit margins have risen in 
double digit fashion for the first half of 1966 as compared with last year, even while 
the newly launched RHC ventures show massive losses. Objective reasoning soKRests 
that ratcs-of-retum are far higher than they could be, and that a strong likeuhood 
of crosseubsidization of non-regulated ventures exists. Adding weight to this cm- 
cem is the fact that the federal government, by far the lai^^ single user of alt 
telephone services, has petitioned regulators in 32 states to hold formal inquiries 
into these matters. 

In li^t of the foregoing conclusions, a more appropriate course of action for Con- 
gress to undertake may be to ensure that the proper information is publically avail- 
able to aasesB the current stetus of the underlying components of the telecom poliqr 
debate. Congress could, for example, direct the GAO to audit the implementation <rf 
the CALC program to verih that monies collected are truly used to advance univer- 
sal service — and not Bubsi<uze other ventures. It couid also direct the OTA to con- 
duct an assessment of the telecom equipment manufacturing market in connection 
with developing potential safwiards for entir and operation, if it is deemed RHC 
manufacturing be permitted. It could also rel;^ upon the coorperation of the Com- 
merce Department in the collection and analysis <rf' statistics ruating to intematicm- 
al competitiveness, labor & productivity and trade — utilizing infbnnation derived 
from import and export declarations to determine what proportion of domestic 
demand is met by foreign sources and what share of the world market is in«t by 
U.S. suppliers. 
Sincerely, 

Oliveh C. Dziookl. 



STATmENT OF Associated Tiliphonk Answering Bxchanois, Inc. 

tNTRODUCnON 

Associated Telephone Answering Exchanges, Inc. (ATAE), is the trade a 

for the live telephone answering service and voice messaging industries. Its u 

ben are primarily small, owner managed businesses engaged in the provision of a 
wide range of telecommunications messaging services to the general public. These 
services include both the traditional, live operator handled telphone answering serv- 
ice (TAS), and computerized voice storage and retrieval services. 

ATAE member service bureaus are, and will remain for the forseeable future, to- 
tally dependent upon the monopoly, local exchange telei>hone carriers (including the 
Bell Operating C^panies), for tlieir services and facilities necessary to conduct 
their businesses. 

ATAE is vitally concerned with the issues addressed by the "Federal Telecom- 
munications Poli^ Act," and with the maintenance of a fair, open and competitive 
marlcetplace for ''enhanced" or "information" services, such as thoss which ATAE 
members provide. 

We are concerned, however, that the seemingly simple, noncontroversial approa^ 
taken in this bill will, in fact, have impact and ramifications in the telecommunica- 
tions market far beyond the intentions of its authors. We fear that its adimtion 



would undermine vitally impcolant protections against abuse by the BOCs o 

— -poly, bottleneck facihties which are contained m the Modiiied Final Judgement 
^"^ "n the AT&T antitrust case. 



nopoly, t 
(UFJ)in 



N THE LINE-OF-BUBINES8 KB8TRICT10NS 



At the outset, let us state plainly that ATAE supports the line-of-businees restric- 
tions ctmtainal in the MFJ as both approprite and necessary to the continued devel- 
opment of an open, truly competitive telecommunications market Our reasons for 
' T and a brief recital ot the damages which the monopoly telephone compa- 

I and have inflicted ui>on our industry were I*— —1-=--* -* *--*' ■»- 

lie House Telecommunications Subcommittee 
of this testunony is included herein as on appendix). 
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Other partiM (puticulorb' the BOCe themselvee and the Federal Communicatioiu 
Comiiuasion'B chairnum), disagree with ATAE'a position on these restrictions. That 
is certainly appropriate. ATAE welcomes evety opportunity for open and lively 
debate on this important and difficult poliCT area. 

It ifl aifcued, however, that the content of telmyimmuni cationa policy itself are not 
the subject of this bill, and, more particularly, that the te^lation does not material- 
ly alter or make any judgements on the merits of the linfrof-businesa restrictions. 

We respectfully disagree. 

S. 2566 would direct the FCC to promulgate a set of rules which exactly duplicate 
the t«rms, conditions, and restrictions contained in the MFJ. However, once this is 
done, the FCC will be empowered to modify, rescind, or grant waivers to theee rules, 
as it sees fit Anything that the FCC expressly permits, the bill states, would not 
constitute a violation of the decree. In Hoort, the FCC can unilaterally contradict 
and overturn any aspect of the consent decree. 

A shift or authority does not necessarily mean a change in poli^ to be sure, but 
it is certainly naive m tiie present situation to believe lliat the FOD could continue 
to administer the MFJ in the manner in which Judge Greene and the courts have. 
The major policy item which has occupied the commission for the past year has 
been its "Oimputer HI" proceedings, a rulemaking which establishee the exact 
terms and conditions under which Uie BOCs. but for the existence of MF,!, might 
offer the types of services ezpreasly prohibited in the tine-of-business restrictions. 
The rules expressly waiving the MFJ prohibition on information services are al- 
ready in-place, even before the FCC can "promulgate rules incorporating all of the 
conditions of the decree", as S. 2565 directs them to do. The issue has been pre- 
judged. The FCC. in fully appropriate exercise of its duties, has considered and acted 
<m the very issues embodieo in the MFJ. and reached a different conclusion than 
the courts. 

S. 2566 is not policy neutral. Its enactment would result in the immediate redi^e- 
ment of the MFJ's Ime-of^usiness restrictions and waiver processes with the FOCs 
more lenient and less antitrusfrsensitive Computer m regulations. This may be an 
action which the Congress would want to debate; it is too far-reaching and major a 
reversal in teleconununicationB poUcy to be hastily accomplished undw the guide of 
"neutral" l^islation without adequate hearings on the policy itself. 

CONSOUDATION OF TILXOOiacUNICATIONB POLICV HAUNQ 

The stated intention of the legislation is to achieve a consolidation of all telecom- 
munications policy decisions where the expertise reetdee: at the FOG. This view, 
along with the bill's intended "policy neutrality", beara closer examination as well. 

If the divestiture court is. in fact, involved m telecommunications questions of a 
purely technical nature, some very limited and narrowly defined shift of jurisdiction 
over just those issues is aiguable. The wholeaale gutting of the MFJ in its entirety 
in order to relieve the courts of decision-making responsibility over a fpw telecom- 
munications technicalities, however, is Iwth illogical and dangerous. 

Although the MFJ governs the major players in the telecommunications industiy, 
is not a telecommunications decree, per se. It is an antitrust settlement. Its condi- 
tions and restrictions w»re not crafted because of situations unique to the telecom- 
munications induotty, rather, they were crafted to address the issue of monopoly 
control of bottleneck resources vital to a competitive operation. These are antitrust 
issues, and the expertise in dealing with antitrust enforcement (not to mention the 
constitutional responaibility) lies with the federal judiciary, not the FCC. 

And it should De noted that the antitrust case brought against ATA 
which ultim^ely resulted in the MFJ v ~ ~ 



ed the possibility nf antitrust violatjons by the telephone companiee. The it 
structure accomplished by the MFJ is not a theoretical concept, artificially imposed 
upon the market by legal academica in a classroom setting fsj removed from the 
real world: it is, in fact, a negotiated settlement, agreed to by consent of the parties, 
which addresses a history of actual and potential anticompetitive harm occurring in 
the marketplace. 

Tlie antitrust case and its resulting ssttlement (the MFJ) were necessary because 
the FCCs regulatorv procesess alone were not able to effectively prevent, monitor. 



f "purely" teleconununicationa policy administra- 
d thus heye ' ~ *■ - .... 



s and IdTO's (and thus beyond effective enforcement by ttie FCCX 
remains so in the I9B0'b, In fact, the detection and prevention of anticompetitivB 
abuses by the BOCs is, today, an even mors formidable tatk than it was when ths 
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antitrust case woa Sled in 1974, because current FCC policy encourages the blend of 
competitive and monopoly activities within a single corporate entity. 

Removing the antitrust courts from the picture, as S. 2565 would do, exactly re- 
creates the situation which let to the costly AT&T antitrust action and, we fear, will 
lead us in the same direction again. 

Neither the FCC nor the antitrust authorities alone provide an adequate frame- 
work in which to balance the complex and important issues involved in foeteriitf 
the development of a fair, open and competitive telecommunications market BotE 
the market opening thrust of the FCC and the cautious review of the antitrust court 
are necessary to insure a marketplace in which both the targe telephone companiee 
and the amall, independent entrepreneur have the right to succeed or fail, based 
upon their own performance. 

THE PUBLIC INTEBE8T STANDARD IN TBLBCOHMUNICATIONS POUCV 

Proponents of the approach taken hy S. 2566 also argue that the current r^ula- 
tory structure needs to be modifled because the court reaches all HFJ decisions 
based solely upon an antitrust standard which is too limited in scope. Shifting the 
administration of the decree to the FCC, they contend, enables consideration of "the 
public interest" in reaching policy decisions. 

The fact that the antitrust laws were enacted and the Department of Justice has 
been vigorously enforcing them for nearly a century in order to protect the public's 
interest seems too obvious to need any elaboration. However, many BOC repreeenta- 
tivee have suggested that when applied to them, the antitrust laws are in some way 
contrary to the public interest, and that S, 2565 will correct this ill. 

It should be noted that the "public interest" basis of the antitrust laws was 
strong^ reaffirmed by the Congress in the 1970's through its enactment of the Anti- 
trust F4-ocedures and Penalties Act, also known as The Tunney Act The Timney 
Act requires that extensive public notice be given, comment invited, and hearings 
held before a consent agreement can be entered into, specifically to insure that pro- 
posed action is "in the public's interest." While tiiere was some question as to 
whether the Tunney Act should apply to the MFJ when it was proposed by the De- 
partment of Justice and AT&T in 19S2, the parties agreed to apply the conditions irf 
the Tunney Act to the MFJ. Judge Greene and his court held extensive hearings, 
and as a result of various public interest concerns raised in thoee proceedings, re- 

Suired substantial changes be made in the MFJ before it was entered. This has been 
one ezplidtely to insure that the public interest was served. 
Shifting the jurisdiction from the court to the FCC does not insure that the pub- 
tic's interest w^ be considered in policy decisions: the public interest is at the basis 
of all public policy decisions, whether made bv the courts or the FCC. The jurisdic^ 
tional shift proposed in S. 2565, however, would mean that those areas of the public 
interest protected by the antitrust laws would lose in prominence and, as a remit, 
be less vigorously enforced. 

ACCOUNTABnjTV 

It is also argued that taking the MFJ away from the control of a single judge will 
restore accountability to telecommunications potic?. 

In fact, however, accountabih^ has been a critical element in the courts' MFJ 
considerations. There is no reason to believe that this will change in the fiiture. 

The MFJ itself has been the subject of judicial appeal all the way up to the Su- 
preme Court of the United States, where it was unanimously affirmed. Every actioi 
oy the court in enforcement of the MFJ is the subject of public notice and consic^ 
ation l>efoie a decision is made. Judge Greene has never excluded the comments of 
any interested person from the record in liis consideration of waiver requests, al- 
though l^al technicalities exist which could warrant limiting public involvement, if 
that were his deeire. 

Any party dissatisfied with any action by the courts has recourse to judicial 
appeal and to the Congress itself. 

The image which some telco critics paint of Judge Greene operating in a vacuum, 
oblivious to the real world outside of his law books is groeely unfair and totally inac- 
curate. The constitutionality-based system of checks and balances insures tJriat no 
individual operates without accountability to the public that he serves. The manner 
in which Judge Greene lias conducted enforcement of the MFJ has, if anything, en- 
couraged public involvement. BOC pleas for "accountability" appear to be pleaa for 
a forum in which their desires are taken more into account; at the expense of tin 
public interest with which they profess to be concerned. 
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While ATAE strongly believes that the line-of-biuineaa reatrictions contained in 
the MFJ, as they pertain to information serviceB, are fiilly justiiied and, in tact, neo- 
<nary to the continued development of an opea, competitive telecommunicationi 
market, we rect^piize that othen disagree with this view. We have, accoidingly, 
been vigorous participants in policy debates in this area before the FCC, the Con- 
grew, and the courta. We welcome every opportunity to aif^ue our coae: that is how 
policy is made. 

We object to S. 2566, however, and particularly to the ill-considered baate with 
which it is being reviewed, because it circumvents debate of the critical issues of 
tdecommunications policy content by ostensiblv addressing only the form or process 
of telecommunications policy making. The bill, however, is anything but "sunple" 
and "noQ-subetantive" in its effects. It will, in fact, substantially change the content 
and nature of telecommunicatione pohcy. And it does bo without directly addressing 
the hard issuee and tough choices which are needed in this policy area. Such whole- 
sale policy changes should not be enacted without due and deliberate consideraticm 
of those pohcies themselves. 

S. 2565, or a similar piece of legislation, is, in our view, dangerous because it pro- 
poses to do so little when its effects will be, in fact, so profound. 

Statkhcent of Bill Atlivntic Cobp. 

Today, the Bell Atlantic Corporation must look to three different federal entities 
to tell us what we can or cannot do in the business environment in which we oper- 
ate. As you might expect, we often get a different set of rules from the Federal Com- 
munications Commission (FCC), the U.S. District Court, and the Department of Jus- 
tice (DOJ^ and we get an intolerable amount of confusion, duplication and squab- 

a this fash- 






Bell Atlantic has a vital interest in tbe development of a national, coherent tele- 
communications poliqr jMOcen. Through il« $16 billion investment in local tele- 
phone plant and its 72,000 empl<nrees, the company provides local services to more 
than 27 million peapie in the mid-Atlantic region. Both the public interest and the 
interests of Bell Atlantic's 1.4 millim ahareowners — nearly 1 million of whom own 
' — r than 60 shares— will be served when these resources are deployed rationally 



The AT&T Consent Decree of 1982 effectively balkanized federal rwulatorr au- 
thority among three different "regulators/referees" — the FCC, the DOJ, and the 
Court. 

Fortunately, the Senate Commerce Committee under Senator John Danfortb's 
leadership is HTHTnining the merits of S. 2565, a bill introduced t^ Hsjority Leader 
Robert Dole. The Dole hill provides for one federal "regulator," returning authority 
to rwulate the industry to the agency Congress created in 1934 to do this very job- 
Unfortunately, debate about the Dole bill too often has focused on the presumed 
likelihood that the FCC would allow the regional Bell holding companies, like Bell 
Atlantic, to offer infbrmation or long distance services or engage in manufacturing, 
markets currenUy closed to them t^ the Consent Decree AT&T negotiated with Jus- 
tice in 1982, 

There is no question that these mfgor policy questions must be addressed, and 
soon. They affect foreign trade, jobs, consumer choice and the very future of tele- 
communications in the United States. And as Bell Atlantic stated in its written re- 
riss to Senator Danfortb's query lost Hay, the company strongly believes that 
AT&T Consent Decree restrictions should be lifted, now. 
But Senator Dole's l^islation does not attempt to answer these questions. Rather, 
it would vest authority for finding answers precisely where it should be — with the 
FCC. The Commission s actions can always receive whatever oversight the Congresi 
deems appropriate, thereby restoring CMigr e as i onal control over telecommunications 
wtlicymaking. The bill makes clear that Ccmgreat believes the FCC should be the 
ledt^ regulator, not the Courts or the Departmrat of Justice. In addition, SenatiH- 
Dole's approach accurate^ reflects Congress' wish that it not become the 6e^f4f^4»S 
regulator of the telecommunications industry. In abort, the Dole bill addresses the 
proosss of setting teleco mm u ni cations polity. 

Todav's proceM produoea di^iointed pelide* that ftequentiy ignore the pubUe 
BMd. ForumUaoK, cmuiimr the vtvy real problem of aerator seniesa. Some tin* 
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for the interezchanxe carriers. The campanieB presented the DOJ with their ploni 
for doing bd; the DCu pondered theae plans for nearly two yean before reniondiiig. 
The DOJ finally concluded that the Bell operators could handle int«rLATA calls, 
but that key ospecte of the plan for doing so should be passed upon, in the fint 
instance, by the FCC. 

AT&T thereupon challenged before the Decree Court the conclusion that the Bell 
operators could be used to provide services to AT&T competitors. It will take addi- 
tional months for the Court to resolve the operator services issue and then, depend- 
ing on the outcome, the FCC will have to be consulted about the various matters the 
DOJ declined to address. In the meantime, tens of thousands of operators are re- 
turning to the Bell companies, but nobody knows the full extent of toe services they 
can lawfUly provide. 

Equal access provides another example of our country's diaointed policy procMS. 
Both the FCC and the Decree Court have held protracted ana duplicative inquiries 
into equal access issues, including the handling of "undesignated" long distance 
calls — calls for which the calling par^ does not specify an interexchange carrier to 
handle the call. The Court concluded that these calls could be handled by AT&T. 
"Hie FCC reached a different conclusion— namely, that the calls should be allocated 
among all interezchange i 

In larae part, these prol 

ton apply m re«K>nding 1 . , . _ 

Court are guidea primarily by concern for Uie well-being of competitors, while ttie 
FCC must consider the public's broader interest in an efBcient, tow-coet telecom- 
munications system. Naturally, conflicts arise, and the industry and ^e public are 
caught in the middle. 

One of the most serious flaws of the AT&T Consent Decree is that it compels the 
Court to base its regulation of telecommunications on a static document designed to 
remedy abuses allegedly committed by an institution — the Bell System — that, quite 
literally, no longer exists. 

The Decree is, in effect, retrospectively oriented; by its very nature, it ignores the 
future and fails to recc^nize the promise implicit in telecommunications technology. 

For instance, existing technolo^ can deliver a wide range of new information 
services to the home and office, llie local telephone network can bring these new 
services to the market efficiently and at a reasonable cost. The FCC is trying to 
allow the local companies to provide such service*. But its efforts may well be negat- 
ed by the Consent Decree's blanket prohibition against "information services." 

Who suffers most from this jury-rig approach to polity-making? Certainly not our 
competitors. They favor the ccmAision and duplication and protectic»i insured by the 
Btatue quo. It would be surprising, indeed, if protected competitors wanted the rulef 
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__B. And, to whom can the consumer turn? 

The existing policy process makes it nearly impossible to hold any one agency or 
official accountable. One agency orofacial can always blame another for snafus. 
Delay, uncertainty and inconsisteiK? are the hallmarks of the system. There is no 
place the public or the industry can point to and sa^, "The buck stops here." 

Placing f^eral regulatoty autiion^ squarely with the FOC, with congressional 
guidance that allows for the kind of flexibility the FCC needs to respond to techno- 
logical and competitive changes in the telecommunications industry, will eosure 
tluit public as well as private interests will be better served. 

The time has come for Congress to step in and re-assert its authority over natiwi- 
al telecommunications policy. By providing for this shift of authority to the FCC, it 
would tap the one federal agenpy with the expertise and manpower to get the job 
done, and dcHie under the watchful eye and direction of the people's representaUves. 

SrATauENT OF THi BauSouTH Corp. 

EXSCUnVB BUMMABY 



information, manufacturing and interexchange markets. Since the 1982 settlement 
of the government's andtrust suit against AT&T, the Consent Decree has preempted 
Congress as the primary architect of our Nation's telecommunicatioiis poltey and 
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, d the FOC as the policy implementor. It also encouragM amdication of ■ 

narrow "antitrust" standard rather than the broad "public interest standard M 
the criterion for evaluating the impact of divestiture on consumers and the Nation. 

The Consent Decree's restrictions disserve the "public interest" because they dis- 
courage network int^^tion, sharing of common costs, and economies of scale. This 
increased network emciency could result in lower local rates for consumers. The 
longer the MFJ'h reatrictions are in place, the longer the public, particularly real- 
dential consumers, will have to wait for access to affordable technotgy, and the 
higher costs will be in terms of lost opportunities and actual costs of alternative 
services. The restrictions also disserve the national interest because ttiey inhibit 
competition at home and abroad which adversely affects jobs, trade and technologi- 
cal innovation. 

The MFJ'b manufacturing ban has had, and will continue to have, three detri- 
mental effects. First, it has displaced U.S.-produced equipment with low cost fbrsign 
CPE. Second, it has driven the BOCs to purchase large central office equipment 
from foreign suppliers because of the potential for competition between domestic 
vendors and the BOCs, Third, the BOCe are unable to upgrade existing central ofRce 
switches to meet current and future customer needs because domestic switch ven- 
dors refuse to disclose proprietary information about software integrated into cen- 
tral office equipment used ny the BOCs. 

Our Nation's policy should have four objectivee. It should: (a) preserve universal, 
reliable, etate-of-th»art service for all customers; (b) encourage research and techno- 
logical development; <c) rely increasingly on competition, not regulaticm; and, (d) 
foster the penetration of U.S. equipment manufacturers in both domestic and fnv | 
eign markets; at the very least, U.S. firms and foreign companies should be accord- 
ed the same treatment in U.S. markets. 

These goals should be advocated in clear policies by the Congress and implement- 
ed by the FCJC using the "pubUc interest" standard as its guide. The national inter- 
est requires Congress to create an environment that allows the BOCs to pursue poli- 
cies that encourage efficient network use and serve the interests of all their custom- 



BellSouth strongly supports congressional review of the AT&T Consent Decree 
(Modification of Fmal Judgment or MFJ) and elimination of the line of business re- 
strictions that inhibit competition in the information, manufacturing and interex- 
change markets. It also encourages application of the broad "public interest" stand- 
ard to questions about Bell operating company (BOO and regional holding company 
(KHC) participation in these restricted markets. 

Almost five years have passed since the government settled its antitrust suit 
against AT&T; January 1, 1987 will mark the third anniversary of divestiture of the 
operating companies from AT&T and imposition of the MFJ s line of business re- 
strictions. The telecommunications industry's regulatory and business climates have 
changed dramatically since these events were set in motion and, therefore, it is ap- 
propriate that Congress review their effects on residential and busineas consumers, 
and on the industry's competitiveness, to determine whether U.S. telecommunica- 
tions policy has kept pace with change and still serves the national interest 

The most significant difference between the current telecommunications environ- 
ment versus ^e environment in 1982 is the degree to which competition is present 
The long distance market today is accessible to all carriers as a result of equal 
access implementation. In addition, AT&T's toll rate reductions are jointly responsi- 
ble for increased competitioQ and usage, as well as lower rates for many long dis- 
tance customers. With ths implementation of comparably efficient interconnection 
and open network architecture, the network also wul be more accessible to all infor- 
maticm providers. Finally, the FCC's plan to separate costs of regulated telephone 
service from the costs of non-regulated service will prevent cross-subsidization of 
telephone company non-regulatec ventures by its regulated operatifms, therein as- 
suring just and reasonable charges to its ratepayers. 

The greatest chan^, however, has been the entry of foreign firms in U£. equip- 



ment markets. Foreign suppliers correctly viewed divestiture as an invitation to 
invade the UJS. and their progress has been swift and dramatic. In 1982, when set- 
tlement first was announcM, uie U.S. telecommunications equipment industry expe- 



rienced a trade suiplus of S208 million. By 198G, that figure nad plummeted b 
deficit of $1,176 million and the trend promises to continue in the same direction for 
the foreseeable ftiture. 

The trade imbalance has at least two important components— increaung depend- 
ence on foreign supplien to fill U.S. needs and the failure of U.S. manufacturers to 
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achieve comparable succeea abroad; both are directl]' tied to the MFJ'b manuCactur- 
ins ban. A tnird component, which has not received a great deal of attention from 
policymakers or regulatore, involves the effect of the manufacturing ban on infbr- 
mation service competition. The potential for such competition between AT4T and 
the BOCh, and the trend toward int^rating intelligence into equipment throng 
software design, has caused ATftT to refuse to disclose proprietary software inibr- 
mation to the BOCs. Because BOCb cannot use AT&T equipment to ita fUllest cmao- 
ity without this software information, they are driven to purchase equipment fron 
foreign manufacturers. If BOCs were permitted to manufacture equipment for Ouir 
own use, incorporating software into its design, competition in the information serv- 
ices market would benefit and BOC reliance on fbreiipi vendors would riiminiiih. 

Lifting the manuf^uring restriction would not only make the domestic market 
less vulnerable to foreign suppliers, it also would make the re^ons more effective 
competitors in service tmd equipment marketa abroad. It ia ironic that the MFJ per- 
mits the renonal companies, under waiver, to manufacture and sell equipment out- 
side the U.S., because their incentive to do so is undercut by their inability to manu- 
facture at home. If there is no opportunity to recover R&D investmente at home, it 
Is unrealistic to aspect companies to make such investments abroad. 

Our Nation's telecommunications policy should have four goals. It should: (a) pre- 
serve universal, reliable, state-of-the-art service for aU customera; (h) encourage re- 
search and technological development; (c) relv increasingly on competition, not regu- 
lation; and, (d) foster the penetration of U.S. eouipment manufacturers in both do- 
mestic and foreign marketa. These eoals should be advocated in clear policies by the 
Confess and implemented by the FCC. 

Puitmnaking today, however, is hamstrung 1^ the MFJ's restrictions that have 
outlived their usefulness. They also continue to limit the regional companies' ability 
to make burinesa decisions for themselves that serve the intereata of their ratepay- 
ers. This arrangement serves neither consumers' interests nor the national interest 
BellSouth sujqwrts the Committee's review of pending legislation and hopee it will 
lead to a realignment of the telecommuniCBtions policymaking process and a more 
competitive environment at home and abroad. To accomplish this, a "public inter- 
est" standard should be substituted for the narrow and literal enforcement of the 
MPJ's restrictions that were designed for a different world. 

n. CONQRBSS AND THE FCC BKOULD QR BACK INTO THE TEI.ECOUMUNICATIONB 



sometimes inconsistent) layer of rt^fulatoi^ control to the mechanism already in 
place. As a result of the Court's responsibility for enforcing the MFJ as written five 
vears ago, the role of other government entities in the policymaking process has 
been diluted and valuable resources and espertise in the Congress, Executive 
Branch, and FCC are under-utilized. In addition, application of the broader "public 
interest" standard to the poUcymaking process, rattier than the narrow lan^^uags 
that the Court must apply, would more adequately protect the interests of rat^iay- 
ers and competition. 'The MFJ, as an antitrust matter has been substantially satis- 
fied. 'The current debate cent^^ on who will have the authority to modify the HFJi 
line of business restrictions — the Court, the Congreea, or the FCC, and whether 
those decisions are to be based solely on antitrust c 
"public interest." 



MFJ 

and narrowly-focused layer of regulatoir control. As long as ttie Court retains pri- 
mary responsibility for overseeing the MFJ, antitrust concerns will be given greate' 
consideration than any other issue. 

If authority to implement coAgreesional poUcy were restored to the FOG, a broad- 
er "public interest" standard would lead to a national policy that gives equal consid- 
eration to universal service, jobs, trade, labor, competititm and national security. 
FCC proceedings concerning major telecommunications policy matters in the p«t 
have been characterized by broad and active participation by a wide variety of inter- 
est groups including: labor unions, consumer and public interest advocates, academ- 
ki and privately-ftmded think tanks, industry trade associations, and other govem- 
■wnt entities on the Federal, state and local levels. Such a range of participants 
nutinely broadens the scope of any inquiry by raising special cmcerns and, hence. 



3,GoogIc 



247 

FOC decisioDB coneider and tend to reflect such interests. When applied to tbt 
"public interest" standard, these procedures are preferable. 

Requests for MFJ modifications or waivers, quite properly, are judged against oar- 
rower antitrust standards, and proceedings of the Federal District Court generally 
are not characterized b; the same d^(ree of participation found at the FtX. If "di- 
verae and antagonistic sources" truly lead to more robuflt debate and informed deci- 
sionmaking, then FCC procedures and the "public interest" standard are to be pre- 
ferred over Court procedures and solitary antitrust concerns. 

The process would be streamlined farther because potential inconsietenciee be- 
tween judicial and regulatory policy would be avoided. The FCCs recent Computer 
III Order provides an excellent case in point. Under the MFJ, BOCs may not pro- 
vide information services because the Court believed the former Bell operating com- 
panies would have the incentive and ability to discriminate against competing infor- 
mation service providers. Under the Computer III ruling, however, BOCs may pro- 
vide enhanced services under certain conditions. BellSouth would like to provide a 
wide range of information services — such as voice storage and retrieval, message 
and data processing, commercial, financial, healthcare, and safety information, envi- 
ronmental monitoring and analysis, and educational services — but regulatory inc<m- 
■istency and uncertainty discourage planning and research necessary to make tbeM 
services available. Stability and certainty are important to all businesses, but they 
are especially critical in telecommunications where the pace of technological change 
is rapid and where competition, both at home and abroad, ia rigorous. The MFJ^S 
line of business restrictions also destebilize the entire industry by artifically manip- 
ulating markets, limiting services, and discouraging effective competition. 
B. Valuable expertise and resources in the Congress, the FCC, and the executive 
branch would be fully utilized if the Congreas were la transfer MFJ oversight 
from the Court to the FCC. 

Prior to divestiture, the U.S. telecommunications policy apparatus was composed 
of a partnership between Congress, the FCC, and the Commerce Department's Na- 
titmal Telecommunications and Information Administration (NTIA). In certain spe- 
cialized areas, the Departments of Justice, State, and Defense also participated. "Hie 
relevant congression^ committees provided broad policy guidance, NTIA provided 
expert policy analysis in its role as principal advisor to the President in communica- 
tions and information matters, and the FCC implemented ctmgreseional policy pro- 
viding specialized resources and expertise. 

The nuyor change since divestiture has been the emergence of the Federal Dis- 
trict Court and the Department of Justice as the primary artriters of telecommuni- 
cations policy, thus excluding the other government participants. This means that a 
narrower range of issues is likely to be considered in the policymaking process be- 
cause, as a rule, consumer and industry groupe do not participate in Court review of 
disputed cases. This observation is not meant to be critical of the Court; the anti- 
trust laws are the appropriate standard for such review and views of other parties 
are not required to be hrard. This also means, however, that congressional oversight 
of telecommunications policies developed by the Court lacks continuity and consist- 
ency because it must be conducted on an ad hoc and post hoc basis. 

Policymaking by the FCC, on the other hand, is sutnect to ongoing, and sometimes 
stringent, congreasicnml oversight and, in some cases like the imposition of subscrib- 
er line chaises, is directly affected by congressional guidance. In fashioning years of 
telecommunications policy, the FCC has always sought to foster competition, where 
appropriate, using the broad "public interest standard as its guide. The Commis- 
non's access chaise plan and implementation of subscriber line charges is an excel- 
lent example of an attempt to blend the realities of an increafungly competitive 
marketplace with economic principles. Implementetion of suhscriber line charges, 
other related decisions regarding the treatment of WATS access lines, application of 
access charges to resellers, and frtteaag the carrier common line charge for termi- 
nating svntehed access usage have reduced the amount of the BOCk' revenues at 
risk due to the threat of bypass. Revenue losses due to uneconomic bypass of the 
local switched network have been lessened, permitting carrier common luie charge* 
to be reduced in connection with implementetion of subscriber line chargea. Al- 
though this complex series ofdecisions has had ite desired efftet, a fVtrtberioiftcf a 
DOrtion of the nontraffic sensitive cost recovery to end users would Anther minimiaa 
bypass and benefit end users without adversely affecting universal service. As the 
fCC continues to address these issues, con g r e ssional oversight will ensure that the 
interests of all ratope^ara ore considered. 
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C The "public interest" ttandard is more likely to generate polidea that 
use of the network. 

Because the MFJ's line of buainefls restrictionB prevent the BOCb Irom ■"■Hm 
full use of their network, residence and huaineas cuBtomera are denied new infbima- 
tion services and products t±iat would allow them to participate fully in the infbrma- 
tion offB economy. By discouraging efficient use of the network, the rsetrictioat 
could increaae costs for all customers. 

The MF<rs ban on information services discourages BOCs from conducting the re- 
search end development necessary to maintain a state-of-the-art network capable ot 
providing innovative services. The new age of information technology requires so- 
phisticated software — int^rated into the network — to perform stm, forward and 
retrieval functions, processing, and monitoring. If the BOCs had such capabilitiea, 
they would be better able to maximize use of their network and compete effectively 

aainat other domestic information service providers. Local telephone companies 
10 would be able to compete more effectively against foreign entitiea and guard 
against future rate increases through network mte^^tion, sharing of common costs, 
and economies of scaie. 

The benefits of the information age are more likely to be available to consumen 
as a result of policies developed by the FCC because it would have liie mandate to 
consider all aspects of the "public interest" as part of the policymaking process. Be- 
cause the Court must give primary consideration te antitrust concerns under the 
terms of the MFJ, it is less likely to view opportunities for sharing common costs 
and economies of scale as important benefits that must be encouraged. MaxiniianK 
use of the network is critic^ to the future competitiveness of the BOCs as local 
service providers, and to residential and business rat^iayers who rely tm the local 
network for all their services. 

caae, supports transfer- 

In its July 9, 1986 comments filed with the Committee on Commerce, Science, and 
Transportation, the U.S. Deportment of Ju^ce stated its strong belief that ths 
forum for reviewing the MFJ restrictions should be changed fi'om the Federal Ks- 
trict Court to the Federal Communications Commission because it would consolidate 
Federal telecommunications rf^lation where it belongs. 

The comments note ihai the FCC is the expert agency created by Congress to reg- 
ulate the telecommunications indufrtry and has a "much larger, more diverse profea- 
iionBl staff' than the Department, Because tiie FCC staJFf is composed of lawyers, 
economists, engineers, and accountants. Justice notes it is "bettt^ equipped to in- 
terpret, implement, and enforce the r^ulatory regime" established by the MFJ. 

Id addition, because the FCC has regulatory responsibilities for virtually all as- 
pects of the teleconununications industry, the Department believes it has a much 
greater capacity for resolving the various issues now arising under the MFJ in a 
way that would reflect "appropriate sensitivi^ to the ramifications of that reeolu- 
tion on the industry as a whole." 

The Department finds further support for the transfer of juriBdiction becauae it 
would "allow important factors to m taken into account" that are not now ade- 
quately addressed under the District Court's mandate, such as "national security in- 
terests, the interests of telephone users, and the significant role of telecommunica- 
tiona in international trade." The Department notes that review under "a much 
broader public interest standard" would permit the FCC to consider important fac- 
tors that neither the Department nor the Court can consider under the antitrust 
laws, whose sole purpose is to protect competition. 

S<mie interested parties claim that S. 2565 is unconstitutional because it "stripa 
the court" of its authority by transferring a pending case from the U.S. District 
Court to the FCC and exceeds congreesionel authority. These charges are wrong ba 
several reasons. Since the government's antitrust suit against ATAT was settled 
prior to CMnpletion of the tnal, the parties terminated the litigation by agreeing to 
modify the 1966 AT&T Consent Decree; thus, the case is no longer pendmg. Court 
strippmg also is not at issue because the MFJ is a consent judgment and hmce re- 
sembles a contract whose terms have been agreed to by litigants. The bill does not 
exceed congressional authority since the Congress currently has the power to alter 
or repeal the antitrust laws of the U.S. through le^lation. If the Cocgrew can 
change the antitrust laws, it also can change a consent decree that was entered into 
for the purpose of enforcing the Nation's antitrust policy. 

Finally, m its more recent atetement before the Senate Commerce Committee, tfae 
Department testified that Congress should act quickly to consolidate regulatoi; re- 
sponsibility for the telecommunications industry in the FCC because ta tiie inoai- 



oy Google 



aiatenciee between the "theory" and the "practice" of the Decree. The Decree's com- 
petition-based policies were auppaaed to yield significant benefits for ratepayers and 
competitors alike, but the Department baa concluded that it actually liinits C(»npeti- 
tion, thus causing unintentional harm to those it was supposed to ben^t. 

m. Tuc "fkdkral telhximmunications poucv act of isse," a. ases 

Appearing before the Senate Commerce Committee on September 10th, Mt^orit^ 

Leader Dele testified that the iquestion before the Congress is not whether responsi' 

bility (br Federal telecommunications policymaking should be transferred from the 

Federal judiciary, but when and to where? The Senator also reminded the Com '' 



A. Purpoat ofS. SSSS 

In his statement accompanying introduction of S. 2666, as well as in testimony 
bdbre the Commerce Committee, Senator Dole explained that there is a need to 
omsolidate remonsibility for regulating the indusby because the current environ- 
ment is like a three ring drcur' where the regional bedding (»mpaniee must satis- 
fy the Justice Department, the FCC, and a Federal Court. Under this arrangement, 
it is difficult to "foeter a CMnpetitive and technologically innovative industry. ' 

Senator Dole also explained that he first became interested in this subject last 
August while heading a congressional del^ation to the Far East to address the 
growing trade imbalance wiUi Japan. He learned that our world telecommunica- 
tioDs equipment trade account had shown a surplus of $203 miUion in 1981, but was 
headed towards a deficit of (1.8 billion in 198&. He also discovered that the U.S.- 
Japan trade picture had deteriorated from a $323 million deficit in 1981 to a' $1.2 
Ullion deficit in 1986. 

Although the S. 
communications e . . 
ity of foreign products, and the lack of access to foreign markets." he also concludes 
that the decline of the U.S. position can be traced to the MFJ's ban on BOC manu- 
facturing, which has taken some of our most efficient companies entirely out of the 
world telecommunications equipment market." Finally, Senator Dole testified that 

'tl)t is absurd that telecnnmunications policy is being made without any regard 
given to trade concerns. By having policy made in the wrong arena and by the 
wnmg standard {i.e., antitnist not pimlic int««BtL we are plaong blinders on the 
policytaakera. lliat dtuotion would be corrected Dy transferring jurisdiction over 
MecommunicationB policy to the FCC." 

B. Propoealt to amend 8. SSSS 

Chairman Danforth's proposals to amend S. 2665 rest on three presumptions: (a) 
access to, and usage of, the local telephone network must be universally available at 
fair and reasonable rates; (b) the primary i^iective ot the FCC should be to preserve 
the univeraa] availability of affordable telepnmie service; and (c) whenever possible, 
competition rathn* than government intervention should be the preferred rcoulator. 

Although be bas not released detailed information about proposed amenomenta. 
Chairman Danforth has expreased strong interest in considering language that 
would safeguard ratepayers and competition. For example, he is mterested in re- 
quiring the FCC to ccmsult with the Attorney General, the Secretary of Commerce, 
and, in some cases, the U.S. Trade RepresenUtive, the Secretair of Defense, and 
other appropriate Biecutive Branch agencies before reaching a oscision about lift- 
ing the MFJ's line of business restrictions. He is not yet certain what weight should 
be accorded the views of these parties, how much time they should be given to ex- 
press their views, or whether uey would be granted veto authority over an FCC 
action, bat he believes these issues must be given serious consideration. 

He also is uncertain about what standwd or competitive test the FCC should 
awlv to requests to modify or eliminate the line at business restrictions. For exam- 
ple, he is considering diffierent teats (br entry baaed on whether it is accomplished 
through arauisition versus independent venture. 

Senator Danforth's proposals also fbcue on accounting, audits and cost allocation, 
and how best to ensure uiat local ratepayers do not directly or indirectly subsidize 
the cranpetitive ventures undertaken by the regional parent. A main issue here is 
the extent to which Federal and state regulators are able to overaee such activitiea. 

O^r concerns indode the protection m customer proprietaiy information, disdo- 
■ure of network information, transfer ot aamAa bettraan regnlatad and cranpetiti** 
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affiliates, debt (and other) fmancing of competitive ventures by the parent company' 
the need for separate aubeidiariee, the standard for judicial review, and the need for 
penalties and forfeitures for violations of FCC r^ulations. 

Although Chairman Danforth has not yet resolved any of these concerns, be if 
determined to broaden the S. 2565 debate to include consideration of these issues 
and, ultimately, amend Senator Dole's bill to include a variety of ratepayer and 
competition protections. 
C. Comments on & SSS5 

BellSouth has two m^jor concerns about S. 2565. Minority Leader Dole has stated 
that the purpoee of his bill ie to effect a simple change of venue — to consolidate reg- 
ulatory authori^ over the telecommunications industry in the FCC. S. 2666, bowev^ 
er, actually goes farbeyond that modest objective and, as introduced, would signifi- 
cantly expand the FCCs regulatory authority over the r^onal holding companiei 
and their local operating companies. The second concern is that if the Congress it 
genuinely interested in limitiiw the Court's policynwking authori^ and aasMting 
itself in this Beld, Senator Dole's procedural proporal may not be sufficient. 

First, S. 2565, as introduced, would grant the FCC expansive authority not only to 
modify or eliminate the BOCs' line of businesB reHtrictions, it also would allow the 
FCC to impose the fully panoply of regulation on the competitive activities of the 
BOCb' parent and affiliated companies. Absent specific language prohibiting such 
regulation, the FCC could, on its own, impose restrictions Bimilar to those propossd 
1^ Senator Danforth. This concerns BellSouth because such an apiffoaai would 
single out the r^onal companies for eztraordinaiy r^ulato^ control that ulti- 
mately will disserve ratepayers, competition, and U.S. technological leadN'oUp. 

The FCC's approach to regulating the BOCs should focus on two issues: rat^iayers 
welfare and network standards. As long as universal, reliable, Btat»<rf-tii»«rt local 
service is assured, and access to the BOCs' local network for ctMmwtitive Iwig dis- 
tance and information service providers is guaranteed, neither Coogreas nor the 
FCC should find it necessary to impose a higher degree of regulation chi the BOOs or 
regional companies than is appropriate for other conH>anies that provide a mix of 
r^ulatad ana competitive services, such as ATftT, MCI and U.S. Sprint. This (^ 
proach, of couroe, is based on the resumption that a detailed accounting plan is m 
place Uiat will prevent cross-subsidies betaveen a region's competitive and regulated 
undertakings. 

Second, the Dole approach does not contain a statement of congressional polk^ 
concerning the future of the line of business restrictions, which is the focus of this 
debate. If Senator Dole's original purpose is to be addressed — reversing the U.S. 
trade deficit by increasing the competitiveness of the regional companies and 
BOCs— then Congress should eliminate the MFJ's manufacturing and informatimi 
services restrictions, in particular, and direct the FCC to implement regulations de- 
signed to effect such a policy. 

If the Dole bill were enacted as introduced, congressional focus would be on pre- 
serving the status quo, rather than on expanding or improving services and facili- 
ties that could be available to residential and business consumers in the future. Iliis 
approach trades long-term benefits for short-term security and ignores the history at 
the domestic telephone industry and its role in the development of a worldwide in- 
fimnation age sooety. 

The U.S. telecommunications industry does not operate in isolation Avm the 
world market. In order to compete effectively, U.S. companies need a focused, rea- 
soned national policy that encourages research, development, innovation, and com- 
petition. If Congress genuinely seeks to strengthen the domestic industry and re- 
verse the trade imbalance in telecommunications equipment, it should express s 
clear policy preference and not risk substituting the existing regulatory r^ime, Le., 
tbe MFJ'n line of business restrictions, with protectionist policies that stifle innova- 
tion and competition. 

As the worldwide telecommunications market becomes more competitive, BOCta 
must be tree to respond in the interests of all their customers. As long as the BOCta 
core business is subject to appropriate regulatory controls and local customers' in- 
terests are protected, the BeU operating companies should be free to provide the 
same types of equipment, services, and facihties, subject to the same regulatory 
treatment, as vertically-int^trated companies such as ATftT, MCI, U.S. Sprint, or 
any foreign supplier that enters the U.S. market. Amendments that limit the BOCk' 
ability to compete fully, also will limit their ability to respond competitively to 
market forces, will dif«erve all BOC customers, and will damage the long-range 
oompetitiveneee of the regional companiee at home and abroad. 
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In previous tostiiDonybefbre the Senate Subcommittee on Communications, Bell- 
South stated that the FCC'b restriction against joint marketing ck beaic services, en- 
hanced services, and customer premises equipment places BellSouth under a severe 
handicap at a time when users, including the Federal government, demand "one- 
stop shopping." BellSouth also said that relief from these restrictions would allow 
BellSouth to compete effectively with full service providers and would enhance its 
ability to provide good telephone service in the traditional market, the local ez- 

Tbm testimony recently was underscored by AT&T's new chairman, James E. 
Olson, who said that under his leadership AT&T would seek to poaition itself as the 
"total solution" for business customers by using an int^^ted sales force to seU 
loog distance, data services, and customer premises equipment in a single package. 
ATitTd director of marketing strate^ planning believes this 8pproa<£, which is 
what the market demands," will position AT&T te help manage cuatomeis' commu- 
oicatioiis needs worldwide. Olson also has made it clear tiiat tm AT&T to compete 
eSiectively, it must be able to provide all services and equipment to all customers, 
including the fiill range of computer hardware and software, the design, construc- 
tion and maintenance of local area networks, as well as the abili^ to hypam the 
local network by providing transport to the pointof-presence. He does not view sudi 
a plan as inconsistent wiOi AT&T's vertically-int^rated structure, in fact, be con- 
siders it a necessary advantage in today's telecommunications marketplace. 

BellSouth has the expertise and resources to meet customer demands for "one- 
stop shopping" but is prohibited from taking the joint marketing approach described 
by AT&T above because of the FCC's structimd separation requirements. This 
result is inconsistent with the original purpose of divestiture and constitutes poor 
public policy because it eliminates potential competition and restricte consumer 

If responsibility for the MFJ's line of business restrictions were transferred to the 
FCC and, more importantly, the "public interest" standard were applied to ques- 
tions about the future of the restrictions, it is more likely that consumers would 
benefit from greater choice, the U.S. labor force would benefit from a more robust 
industry, and competitiveness would improve because of the resources and expertise 
the regions would bring to these markets. 

tV. OTHER PENDING LEGISLATION 



A. TSe "Tekcommunicaliona Equity Act of 1986," S. SSSS 

In comments accompanying introduction of S. 2S62, Senator Gore steted that the 
AT&'T divestiture has caused widespread customer confusion and has placed rural 
customers in Jeopardy. He noted also that although the Justice Department and 
FCC are in a position to responsibly manage the transition from a monopoly system 
to one with many competitive players and where all customers are suppooed to ben- 
efit, this has not occurred. 

S. 2362 has several purposes. The bill's premise is that a number of FCC policiea, 
as well as the MFJ's line of business restrictions, combine to hurt rural customers 
dimroportionately. For this reason the bill not only propOMS to permit BOCs to pro- 
vide information services (not including electronic publishing) and engage in manu- 
facturing, subject to FCC rmilation, it also would require the FCC to report to Con- 
grass on the economic benefits of permitting BOCs to provide int«rezchange service 
in areas where equal access is available. 

In addition, however, it also would (a) suspend the FCCs 1984 access charge deci- 
sion; (b) preserve toll rate averaging and carrier common line pooling; and, (c7 retain 
a universal service fund for high cost tympanies. These measures are all designed to 
help rural ratepeysn. While the Senator believes that bvposs constitutes the 
"number one" threat to univeraal service, he does not agree that Federally-mandat> 
ed access charges have reduced bypass at all. 

Senator Gore believes that local rates have been kept artificially high because the 
HFJ's line tf businees restrictions keep significant revenues from flowing into the 
local rate base. He also believes they are counter-productive because they prohibit 
tha regional companies from engaging in efforts to reduce the growing trade deficit 
la tolecmnmuiucations equipment 
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a The "TeUcommunieations Equipment and Information Seroieea Act of 198S," HJL 
3800 

In their "Dear Colleague" letter sent shortly after H.R. 3800 was introduced, Ctm- 
gresBmen Swift and Tauke stated that customen would receive better telephone 
service and the U.S. would remain a world leader in t«lecoiiiinunicatioiu if the l(FJ 
were modified. 

The congressmen, joined by 171 co-eponsors, believe that the benefits of the infbr- 
matioQ society will be avail^te to all customers, not just lai^ businesses, if BOCi 
are permitted te participate in competitive activities where they can make a pr^t 
llie note that under the MFJ'a current restrictions, other telecommunications com- 
panies "are free to come in and carve out large chunks of [the BOCsI basic busi- 
nees" and by l^itassing the local switched network, "take away [the BOOal largest 
and most lucrative customers," 

H.R 3800, as introduced, would permit BOCa to provide information services (not 
includiiw electronic publishing) and engage in manufacturing, subject to FCC regu- 
lation. Because they are concerned about the mounting trade deficit in telecmo- 
munications equipment and the stability of the U.S. labor force, the sponsors would 
I>ermit the BOCs to engage in these activities within the United Stetes onl^. In addi- 
tion, they would require the FCC to report to Congress annually on the impact of 
lifting the restrictions on employment in the telecommunications equipment manu- 
flBCturing and information service industries. 

Within the last month, Congressmen Swift and Tauke announced their intention 
to amend their original bill with the following proposals: (a) require comparably tflB- 
cient interconnection before BOCs can offer information services; (b) give other man- 
ufocturers the same opportunity to sell network-related equipment to the BOCs that 
BOCs provide themselves; (c) require the FCC to assign costs to the line of buaineM 
that causes them; (d) prohibit the transfer of assets back into the rate base unlen 
there is evidence that telephone customers will benefit; (e) require the FCC to adoot 
ruleegoveming transactions between related companies; (0 require BOCa to prowiae 
the FCC with resulto of an annual audit verifying compliance witii these require- 
ments; and (g) create a new Federal/stete joint board to advise the FCC on ratepay- 
er and competition protection. 
C Commentg on other pending legishtUm 

BellSouth strongly supports elimination of the MFJ's line of busineea reetrictions 
and application of the ' public interest" standard to questions about their future. It 
has become abundantiy clear over the last five years that these reatricticMu are in- 
consistent with the MFJ's original purpose, which was to increase oxnpetition. "Ae 
ban on manufacturing has contributed to this countrjr's massive trade ifefidt in tele- 
(»nimunications equipment, acte as a disincentive to invest in research and devekf*- 
ment, and inliibite the development of new information services. 

The same is true with respect to the ban on long distance service {i.e., interex- 
change). Although toll or long distance competition has increased significantly in 
the last five years, especially as a result of etiual access implementation, many rate- 
payers still are served by only one long distance provider — ATftT. Althowh the 
MFJ prohibits the BOCs from providing lon^ distance service betwem LATAs, it 
does not OTohibit them from providing Icmg distance service within their LATAs. In 
fact, the BOCs' share of toll revenues in 198& was approsunately 20 percent of total 
toll revenues nationwide. If the BOCs also were permitted to provide or resell, long 
distance service between LATAs, some ratepayers who do not now have a choice be- 
tween carriers mi^ht benefit from being able te choose between AT&T and another 
lo^ distance provider. 

nnally, although eliminating the information service and manufacturing restric- 
tions wotdd allow consumers to choose between a greater array of services and prod- 
ucte offered by a larger number of providers, tne Gore-Swift/Tauke bills would 
sin^e out the Bell operating companies for a degree of FCC oversi^t that is not 
exercised witii respect to any other telephone company that also is affiliated with a 
telecommunKations equipment manufecturing enti^. Neither AT&T nor GTE, for 
example, is subject to the type of control contemplated by S. 2362, H.R. 3800, or 
their propcMed amendmenta. 

It is important to note that a company such as GTE is free to provide all tetecmn- 
munications and information services in its territory, as well as manufacture equip- 
ment. In Tampa and Los Angeles, for example, where GTE is the sole local servics 
provider, it holds itself out as a full service provider to all its customers and com- 
petes fuUy in all markets. The BOCs, on the other hand, may only provide ezchatifls 
and exchange access services in their territories. Opponents of S. 2566, and am 
other bills discussed above, make theoretical distinctions that do not exist in pnfr 
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tioe between the BOCb and companies radi as GTE. If the BOCs are prMiuaed to 
have the oppoituniW and incentive to diacriininate against competitors in th^ 
service areas, then the tame presumptions should be applied to a cranpanjr such aa 
GTE whidi operates as a verticaHy-intsKrated provider m its service areas. 

V. CONCLUSION 

ncourage competition in the tskcom- 
_ a the last three ]«ars at least, policyroskerB have asked 

themselves — How is competition served if seven companiea, whose asset base repre- 
sents about half of the U.S. t«lecommunicationa industry, are prohibited from par- 
ticipating in key markets? l^ey clearljr recognize the anomaly that ezista between 
the theory of divestiture and its terms m practice and conclude that the line of busi- 
ness restrictions disserve the public b^ limiting consumer choice, discoursing com- 
petition, and encouraging foreifB domination m VS. equipment markets. 

Hie telecommunicatkms environment has changed significantly since 1982 when 
the government announced settlement of its antitrust suit against ATftT. The moat 
significant, new element in the domestic environment is the extent to which the 
equipment market is dominated by foreign ctonpanies. Another change involves the 
pls^ers and their structure. The verticaUV-intwrated ATftT still dommetes the long 
disUmce and manufacturing markets aaa, as fflciissad above, plans to e^snd vigor- 
ously into other, related markets. Familiar players, such as AT&T, MCI, U.S. 
Spnnt, and other long distance carriers, abo create new, competitive pressures for 
the BOCs because — unlike the regional oompaniea — they are permitted to provide 
ttie ftill range of services to their customers. 

As discussed above, competition between long distance carrien also has increaaed 
primarily because of equal access implementation. And the nundier of information 
service providers (and services) also is expected to increase when the FCC's recent 
Cbm/Hiter HI Order requiring comparab^ efficient interconnection and open net- 
work architecture for competitive providers of enhanced services is implemented. In 
addition, major cost allocation concerns soon will be resolved when the FCC im^e- 
mmts a new accounting system that will eliminate the possibility ctf cros»«ubsi£ia- 
tion between regulated and non-regulated ventures. BellSouth recognizee the crucial 
public policy importance of this cost separation scheme fiilly supprals the FCCs ef- 
forts to implement a well-reasoned pW that assures an open and fair competitive 
environment for all service providers. 

This is a very different environment than in 1982 when Bettlenwnt was an- 
nounced, or in 1984 when divestiture occurred. Add to this, concerns about the 
mounting trade deficit, the future of the U.S. labor force, and participation of VS. 
citizens m the evolution of a worldwide information economy, and Congress must 
conclude that our Nation's current policy falls short of encouraging ftul and fair 



Contrary to the testimony of the regions' competitors, "seven new ATftl^" would 
not be created if the Congress were to eliminate the MFtTs line of business reetric- 
tjons because new r^ulatory controls involving accounting, and access to the net- 
work have produced a climate that is very different from the one that led to ttw 
AT&T break-up. Theae r^ulatory controls, which were not present in the prMiives- 
titure environment, will increase competition and yield significant benefits for rate- 
pners because th^ will encourage new techncdogical development which, in turn, 
will encourage more efficient use (^ tiie network. Combined with MFJ relief, these 
safieguards uso will enhance the industiy's cnnpetitivenesB at home and abroad. 

Congress must understand that opponents of HFJ relirf have one objective — to re- 
strict competition by keeping the regional ORttMnies and the BOCs out (rf all mar- 
kets exmpt for exchange and exchange access. These c^iponents do not cmpose BOC 
<mby because of harm that might cmie to ratepayers and competition, the^ oppom 
BOC entry because of harm uiat may come to themselves as a result of smaller 
market shore. Their motivation is "self interest," rather than the "public intei 
and they would eagerly trade this Nation's position in the gl<d>al information ei 



Congress must return to the business of shaping a national telecommunication 
policy, and direct the FCC to implement tiiat poli^, so the b«ieflts of divestiture 
can be eidoyed t^ all ratepayers. Our domestic policy should eultject fbrogn entities 
doing business in the U.S. to the full strength of the U.S. industov in all it— ^-- 



tatduding (XHupeting head-to-head with the regional companies as rail service provid- 
sn. The fiill U.S. industry— including the regional C4»npaniee— must turn its atten- 
tiim toward policies that will lead to a stable and competitive industry, and away 
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aUow«d to chooae the atrat«gi«8 that beat serve their ratepaj;en. Pending U^ 

that consolidates regulatory authority over the teleconununications industry in the 
FCX7 and restores the "public interest" to the poli^making process is an important 
step in that direction. A congressional policy Uit eliminates the line of Inudneas n- 
Btnctioiu, however, is more likely to lead to a national polic? that will encourage 
competition at home and abroad, restore U.S. technological leaderBhip, and «em 



The Computer and Business Equipment Manufacturers Association (CBEIMA) ii 
pleased to submit this statement for the hearing record on S. 2565, The Federal 
Telecommunications Policy Act of 1986. The Chairman raised a number of very le- 
gitimate concerns in the Bttachment to the Cammitt«e'a August 28 press release. 
While we have not responded to each question individually, we have enumerated 
basic concerns which we believe Congress must address in tlus or similar lenriation. 

CBEMA is the trade association of producers of information processing, ousineM 
and communications products, supplies and services. Its 88 member companiee had 
combined sales of more than $145 billion in 1985, representing 3.7 percent of out 
nation's gress national product; fkilly a third of these revenues are attributable to 
telecommunications equipment and/or services. Our companies employ more than 
1,2 million people in tne United States. As such, CBEMA is vitally concerned thiat 
the issues under consideration, both implicitly and explicitly, in S. 2565 not under- 
mine the currently robust state of competition in our industry. 

CBEMA commends the Chairman for the serious concern he erareaaed on the 
matter of safef^uarding ratepayers and competition in the August W preas release 
and in the various amendment proposals he attached to the release. We concur with 
the Chairman's view that these issues are paramount and we encourage the Ccsn- 
mittee to move slowly and to consider carefully the impact that actions taken by 
Congress or the Federal Communications Commissioa (FCO may have on tb^. 

CBEMA is not opposed to changing the forum for adminsterio^ the Modified 
Final Judgment. CBEMA also is not opposed to BOC participation m new lines of 
business such as the manufacture of telecommunications equipment or the provisioD 
of information services, so long as such activity does not represent an impaoiment to 
competition in those lines of business. However, CBEMA does not believe it is 
timely for Congress to make either determination. 



Moreover, should Congress decide to enact legislation to transfer administration 
of the decrees to the FCC, it is essential that Congress also set forth basic prindplet 
or guidelines to which the FCC must adhere in detennining what new flelds of ac- 



tivity the Bell Operating Companies (BOCs) may enter and under what conditions. 
The potential for significant competitive and anti-trust problems exist when the 
BOCs, controlling the local telephone monopolies, participate in new lines of busi- 
nesB in direct competition with companies whose offerings depend on access to that 
same local monopcjy. Such principles should include: 

An affirmation by Congress that information services and other historically 
unre^latod services will not be subject to r^ulation under Title II of the Com- 
mumcations Act of 1934; 

A requirement for open access to local exchan^ networks, through imple- 
mentation of concepts such as Open Network Architecture; 

A requirement that the costs and risks of investment in any new unr^ulated 
activity, established through relaxation of any Modified Fin^ Judgment (HFJ) 
restriction, must acme to the BOC stockholders and not the basic service rate- 

anti-com _ .._ „.. . . . „_ 

place before any line-of-buainess restrictions are lifted &(»n the BOC^ and 

In addition to considering removal of line-of-business restrictionB firotn the 
BOCs, Congress and the FCC should fully explore and implement means of per- 
mitting competition in protected monoply markets which are currently r< ' 

for the BOCs. 
In addition to setting fcnth ^delines for the FCC, Congress should also e 
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lying issues. Congress should realize that with this transfer of authority, it will set 
ttie direction of telecommumcatioiis policy in the U.S. and the results will be far- 
reaching. CSEMA believes Congress should await the results of the Justice Depart 
ment's study of the state of competition in the industry before changing the foruin 
for administratioD of the consent decrees. 

We thank you for this opportunity to. comment on S. 26GS, The Federal Telecom- 
munications Policy Act of 1986. We hope our view, are of oaaistance. If we may pro- 
vide the Comnuttae with further information, please do not hesitate to call on us. 

IF THE DiBTKicr or 



Purauant to D.C. Code Section 43-406(dX1981 ed.), the People's Counsel of the Dis- 
trict of Columbia (OPC-D.C.) is the statutory representative of the consumer? of util- 
ity service, including consumers of telephone service provided by the Chesapeake 
and Potomac Telephone Company (C&P-D.C). 

As the statutory representatives of District of Columbia utility ratepayers, the 
OfSce of the People's Counsel's abiding concern is that the interest of its constituen- 
t—District of Columbia ratepayers— are well-protected. Telephone service is eesen- 
^1. According to law and.tnulition, the primary function of regulators is to ensure 
the continued provision of this essential service at "just and reasonable rates." Tliis 
testimony focuses on ratepayer safeguards that the Office believee are necessary in 
order to protect ratepayers from croeB«ibsidizing competitive, unregulated ventures 
of the BOCs and to riiield ratepayers from any risk associated with new unregulated 
businees ventures of local exchange telephone companies. These safeguards are 
baaed, in the words of the Communications Act of 1934, on the right of "all of the 
people of the United States to. . . communications with adequate facilities at reason- 
able charges. , ." 

In this regard, the Office is concerned that neither of the existing forums, the 
U.S. District Court or the PCC, has been sensitive or responsive to the interests of 
GOnsumeis. Thus, a simple transfer of jurisdiction in and of itself, fails to guarantee 
ratepayer protection. Accordingly, the focus of this testimony is on what is per- 
ceived to be the real issue at hand: What provisions or guidelines are necessary to 
preserve universal service at affbrdable ratee irrespective of the chosen forum? It is 
critical that any legislation adopted by Congress require input tram, recognition of, 
andben 



Scope ofS. S5SS 

Although Section 6 of S. 2566 granto the FCC the power to regulate the BOCs' 
entry into [mregulated businesses, as presently drafted it fails to recognize the le- 
gitimate interest of state regulators in determining whether and to what extent line 
of businees restrictions should be removed regarding intrastate services. State r^u- 
latory conunissions are best equipped to determine how removal of a given restric- 
tion will affect competition within their juriadictiona and what the benefits and 
costs to ratepayers will be based on particular local conditions. Hence, state regula- 
tors, such as the District of Columbia Public Service Commission, must decide 
whether a specific telecommunication service proposed by a Bell Operating Compa- 
ny is in the beat interest of local ratepayers. 

In short, state r^ulatory agendee should retain their exclusive recognized juris- 
diction over intrastate teleconununication services offered by local exchange compa- 
nies. Thus, the scope of S. 2666 should be redefined in order to address only the 
inteistate aspects of diversification that are beyond the states' ability to regulate. 

In this regard, the Office notes that the implementation and definition of the 
methods, procedures, and practices to be utilized to provide ratcmyer protectionB 
should be die responaibility of a Joint Federal-State Board. Any I^islation that is 
ultimately approved by Congress should include a provision establishing a Federal- 
State Joint Board. Input from the existing dual regulatory system in formulating 
accounting safeguards would ensure inclusion of both a national and local perspec- 
tive on how best to protect the interests of local ratepayers. 
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lulgstiiig Bccoimtiiis and cost regulatiaDi 
for competitive ventures that will protect against crose subeidization, CongreB 
should provide definitive standards to the Joint Board. Currently pemding before Uk 
House are at least two other bills directed toward diversificatioD iasuea similar to 
those present in the Dole Bill. These bills include RR. 3687, introduced by Repre- 
sentatives Tauke and Swift, and H.R 3800, introduced by Representative Wydm, 
which would permit the Bell OpereUng Companies to provide information mtvioh 

and to manufacture telecommunicatione equipment. B " 

protection amendments proposed for both aiUa may s 
provisions that should be incorporated into the Dole Bill. 

Should ConKresa determine that line of business restriction waivers are to be en- 
tertained by Uie FCC, a provision should be added to the Dole Bill that makes im- 
plementation of appropriate cost-allocation rules a prerequisite to the granting of a 
waiver. H.R. 3S00 contains such a provision. Given uie natural incentives ot the Bell 
C^erating Companiee to crosMrubeidize, it is unwise to allow telephone compeniea to 
oRer unregulated services and products free from any cost allocation requirements, 
even for a short period of time. 

In order to effect a fair and reasonable allocation of costs between r^ulated and 
unregulated services, the Office recommends that coat allocation procedures be 
structured to identify the costs of the regulated enterprises, not thoee of unregulat- 
ed services. This avoids relying primarily upon resiaual cost pricing for load ex- 
change service. Residual cost pricmg generally results in greater assignment tk costs 
to local exchange service— those costs not identified as specifically related to snne 
other service will necessarily be responsibili^ of local exchange service. To avoid 
such improper and exceesive allocation of coats to local excbuige rateiwjrMS, ttte 



ments be incorporated into any allocation methodology that may rely upon usafp as 
an allocation factor. If for example, a local exchange company undertakes additional 
investment in order to provide information services and/or to do same more eco- 
nomically, a portion of uiose investment costs should be directly attributed to infor- 
mation services. Although it is likely that the facilities, once in place, will also bs 
used for the provision of other services, i.e., local and long distance service, such use 
should not cause all investment costs incurred to be shared- Instead, the new service 
which has driven or caused the costs to be incurred should bear their expense. Costs 
not directly attributable to information services can be properlv allocated across all 
services (including information service) based on a measure sucn as relative use. 

The ratepayer protection amendments in H.R. 3BO0 and H.R. 36ST, as amendsd, 
which attempt to defme cost allocation standards that the FCC should follow, seem 
to minimize reliance on residual pricing of regulated services and recognize manage- 
ment's reasons for making investments, although both emphasize defining the costs 
of the unr^uleted services. The standards of cost allocation found in H.R. 3800 and 
H.R. 3687, as amended, reflect a Intimate means of incorporating cost causation 
and investment decision reasoning into the allocation process. The Office recom- 
mends a similar provision be written into the Dole Bill. 

If it is determined that structural separation is not required, Congress should in- 
clude cost allocation standards that would preclude cross subsidization. Such stand- 



ards should focus on determining the cost of the regulated operations of each com- 
pany and should avoid or minimize residual cost pricing. Additionally, if t^e i 
methodolt^ utilized in the allocation process is to rely on usage, the company's i 



sons for making investments should be incorporated mto the cost methodology. Fi- 
nally, diversification into unregulated activities, if it does occur, should only be per- 
mitted after cost allocation saf^uards are in place, and when the company nas 
made an affirmative showing tjiat it has compiled with such safeguards. 
Annual audits 

A related issue of importance to consumers is whether the telephone companies 
should be r^ularly audited to ensure that prescribed rMulatoiy safeguards are im- 
plemented. Rigorous auditing procedures must be established to minunize opportu- 
nities of the telephone companies to subsidize unr^ulated activities by inapproini- 
ately shifting costs to r^ulated activities. 

Both H.R. 3800 and H,R. 368? address the issue of annual audita of the financial 
records of the BOCs. Annual audita were proposed in the cost allocation proceeding, 
(OC Docket No. 86-111) initiated by the FCC. It is the view of the Office that the 
adoption of standards for the auditing process must be driven, first, by the overall 
objMtive of a regulatory environment that is responsive to the interesta of ratepay- 
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•TB and, second, by the underlying purpoee of euch audits, which is to t«et the re- 
mits and reasonableaees of the allocations and aseigiuiieiits. 

It is critical that measures be taken to ensure the absence of company bias by th« 
selected auditors. The selection of auditors unaffiliateid with the companies involved 
serves to ensure the integrity and reliability of review process. It is also critical that 
all pertinent documents required for a thorough review of the company be Doade 
available to the auditors. The auditors should be vested vrith the authority to review 
all documents and data reasonably relevant to the companies' accounting practices. 
A presumption of "relevance" and "availability" regarding these documents ^lould 
be impoaed. The burden of proof should be on these companies that oltJect to the 
release of documents. Finally, all costs incurred by the FCC in conducting audits 
should be recovered as feea ^m the companies' competitive afiiliatee. 

Failure to impose adequate regulatory oveni^ht controls will undoubtedly thwart 
any dibrt to advance the development of a national tolecommunications policy is a 
ccHupetitive environment that is responsive to the public interMt. 
Financing new oenturai 

It is a matter rf basic Mmess that ratepayers who do not share in the profits of 
BOC diversifiation should not bear the risks associated with such diver^cation ao- 
tivitiee. In an dlbrt to prevent such action, Judge Harold H. Greene set forth four 
conditions the Regional Holding Companies (RHCs) must agree to before a waiver of 
the line of business restrictions can be obtained. 

One condition prohibits the RHCs from fmancinc debt to allow the proposed new 
subsidiaries to engage in com^titive activities. Rather, the new competitive subsidi- 
aries must obtain debt financing on their own credit. If an RHC were able to raise 
funds jointly for both its competitive ventures and its regulated services, the cost <^ 
capitu for regulated telephone service would likely increase, due to the increased 
risk associated with the competitive venture. Ratepayers would then effectively sub- 
sidize the activities of the competitive venture by H—nming, throu^ hi^er interest 
rate*, port of its costs. As recognized by Judge Greene, tiiese same ratepayers are 
not likely to receive the concomitant benefits associated with diversification. Hence, 
this financing (»nditiott protects the telephone ratepayer &om assuming any finan- 
cial risks associated with the BOCs' competitive ventures. 

Althouf^ the Dole Bill adopts the restrictions of the Modified Final Judgment 
and Judge Greene's conditions regarding those restrictions, the proposed bill author- 
izes the FCC to modify, waive, or rescmd the rules whoever it determines such 
action to be in the "public interest" Consequently, S. 2566, as drafted, would allow 
Uie FCC to eliminate Judge Greene's financing restriction. 

Representative Swift's ratep»er protection amendments to H.R. 3800, however, 
prraerve Judge Greene's financug restrictions. H.R 3800, as amended, specifically 
delineates a number of financing safeguards that insulate ratepayers ir '*" ' " 



Tramfer ofameU 

The tram 
filiates is a: „ - . 

ed utility. A utility's assets are acquired through the rate funding process; ratepay- 
ers pay for the development of services, produciA, and the training of personnel, and 
they indirectiy (xnitribute to the company's general standing ana reputation. Meas- 
ures should be implemented to ensure that ratepayers are not deprived of any deriv- 
ative benefits because the utility transfers assets to its unr^ulated subsidiaries at 
under-valued levels. Various bills have been introduced, such as Congressman 
Wyden's H.R. 3687, to provide a method for ensuring that ratepayers are aoequately 
CMnpensated fbr asset transfers between the telephraie companic* and their iubsi^ 
aries. The Office supports the concept cf promulgHting rules governing the transfer 
of assets. Indeed, the absence of sucn rules and regulations will serve to undermine 
other ratepayer protections and will further exaceroate the likelihood (tf cros»eubu- 

Tbe affiliation of an unregulated operation with a regulated entity bestows cer- 
tain tangible and intangible benefits upon the unregulated subsidiary. For example, 
a utility entering new ventures may have an incentive to transfer assets (i.e., equip- 
ment and plant) acquired with ratepayer funds to its unregulated subsidiaries at 
below value costs. Such a transfer would result in a windfall to the competitive af- 
filiates and leave ratepayers inadequately compensated. The primary objective in es- 
tablishing the guidelines governing these transactions must be to protect the inter- 
eets of Um tele^ione companies' ratepayers. 
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In concert with stringent guidelines governing the transfer of tangible a 
rules that serve to compenaate ratepayers for their contributian to the inta „ 
benefits conferred upon the unregulated aubeldiaries are also necessary. It cannot be 
disputed that benefits accrue to the subsidiaries from use of the r^ulatad entities 
reputation and credit standing in the business conununity as well aa the compf~~'~~' 



revenue and earning stability. An unregtilated affiliate m^ also have direct ace 
to the in-house expertise of the regulated company. Theae benefito, although ini 
gible and difficult to quanti^, give the unr^ulated subndiaiy certain advantai 



r its competitcrs. Yet most, if not all, of these "intangible aaseta" were develop 
with ratepayer support. 

The concept of ascribing a monetary value to intangible aseeta, such as reputa- 
tion, is not new. In the business community, royalties are onmnonly paid for the 
use of an eotablished com^ny's name. Increasingly, as utility diveruficatioa 
spreads, rwulators are grappling with analogous ways to compensate ratepayers for 
intangible oenefits. State commissions in California and New York have already 
prcnMBed solutions to this problem. 

Ratepayers should benefit from the contributions they have made to the develop- 
ment and growth of the utility companies. The telephone companies must not be 



CONCLUSION 

Ratepayers are particularly vulnerable at this sta^ of divestiture and deregula- 
tion. As telephone companies diversify into competitive ventures and federal ruks 
are proposed to ease structural separations, guidelines to safeguard the intereots of 
ratepayers ought to be paramount. These safeguards must include, at a wiiniifty™, 
accounting and cost allocation rules and regulations to protect consumers from croas 
subsidizing new competitive BOC ventures. "Hiey must include rigorous auditing 
procedures for evaluating the accounting practices of the telephone companies to 
ensure that they comply with the prescribed allocation and accounting rules. Fur- 
ther, such rules must be reasonable and in the interest of ratepayers. 

In addition, a mechanism must be established to ensure that ratepayers, who bore 
the initial cost of investment in assets, are adequately compensated when these 
assets are transferred from the regulated entity to its competitive affiliates. Financ- 
ing safeguards similar to Judge Greene's resmction on subsidiary debt financing 
are also necessary in order to insulate ratepayers from bearing the risk of new bun- 
neSB ventures when they will not share in the profits. 

Finally, the Office stronglv recommends that a Federal-State Joint Board be ee- 
tablishea and charged with the responsibiUty of implementing the ratepayer protec- 

The Office of the People's Counsel of the District of Columbia appreciates the op- 
portunity to present testimony on S. 2565 on behalf of District of Columbia tele- 
phone consumers, and welcomes this opportuni^ to apprise Congress of the l^ti- 
ropoeed leq ' 



mate ratepayer concerns with respect to proposed legislation. 



We appreciate the opportunity to express United's views on the complex issues 
raised by S. 2565. These issues, and the underlying propossl to transfer the forum 
from the Department of Justice (DOJ) and the Judiciary to the FCC, raise tbreohold 
ImoI questions and underlying practical concerns which must be resolved in the 
public interest before risking furtiier disruptions in out telecommunications indus- 
try. 

On the heels of the 1984 break up of the Bell System, the need for stability in our 
industry is acute. United is especiallv sensitive to this need. In reliance upon the 
industry structure established b:/ Government policy leaders through the Bell 
Svstem Decree, related implementing FCC decisions, and Congressional acquieeence. 
United, by its subsidiary, U.S. Telecom (now U.S. Sprint < 50% owned by United and 
60% b7 CTE) commenced construction in 1984 of over $2 Billion, state-of-the-art, 
23,000 mile nationwide fiber optic, digital switched network. We expect to have ap- 
proximately 16,000 miles completed l^ year end. The network will bv fully complet- 
ed by 1989. Until the network is completed, we remain critically dependent upon 
the facilitiee of our principal competitor, ATAT to provide service to our customeiv. 
Premature deregulation could jeopardize our efforts to bring the meet advanced, 
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state-of-the-art, integrated voice, video and data tranamiMion network to this o 
by. It could aerioualy undermine the grand objective of the AT&T Consent Deer. 
aSHuring enduring competition and Btate-of-the-art technology in long distance b> 
ices for the public. 

Both Congress and the FCC have critical rolea to play in assuring that deregula- 
tion does not proceed prematurely and that fledgling competition and ratepajter in- 
terests are not sacrificed under the banner of deregulation or the banner of interna- 
tional trade. Antitrust decrees designed to protect against past anticompetitive 
abuses and to promote an environment for enduring competition, innovation and 
customer choice must not be subordinated. 

Before government policy leaders rush to upset our recently vintaged 1984 indus- 
try applecart, it would be well for ua all to revisit the rationale underlying the Bell 
System Decree. 

We do not suggest that such restrictions should be maintained in perpetuity. 
Indeed, the Decree itself contemplates that every threeyears the DOJ will report to 
the Court on the continuing need for the restrictions. 'Hie "Huber Study" is expect- 
ed for this purpose early in 1987, The NTIA has undertaken a similar study to be 
released early in 1987 too. The linchpin for removal of the restrictions is whether 
the BOCs have tost "the ability to lever^e their monopoly power into the competi- 
tive markets from which they must now oe barred". (652 F. Supp. 131, 194; see also, 
MFJ section VHKc), 552 F. Supp. 131, 231). 

We submit that this test will not be met until the local exchange bottleneck prob- 
lem is resolved by the achievement of far more nearly ubiquitous "equal access" 
than exists today and until there is substantial facilities ba»ed competition in the 
provision of local telecommunications services. The impending Huber and NTIA 
studies should focus on this concern and hopefiiliy provide objective, unbiased ao- 



At minimum, before administration of the Decrees is shifted, the FCC should be 
required to iniUate a docket designed to determine facts and FCC policies forming a 
transition plan for assuring enduring competition in the princi[Nd emerging mar- 
kets. 

L^ialation with specific parameters and/or restrictions should not be enacted 
until Congress and the industry first have the benefit of fiill disclosure of FCC find- 
ings and poUcies, and the opportunity to respond. This approach should provide due 
process and help resolve the Congressional quandary over not wanting, on the one 
hand, to provide the KX: with a blank check for restructuring the industry and not 
wanting, on the other hand, to engage in "micromanagement . 

One approach which might b« workable and serve the consumer/ public interests 
would be a requirement mat the DOJ provide the FCC with competitive im^ct 
findings on all BOC waiver requests. Such findings should be deemed conclusive/ 
determinative with respect to the PCCi Clayton 7 competitive impact responsibUity. 
lliiB factor should be wei^ted no less than fifty percent in the total weighting of 
all foctOTS ceaential to the TOG'S decision. 

A better, more workable and easier implemented approach would be to simply 
leave administration of the antitrust decrees in the Judiciary but mandate submis- 
sion of FCC findings and recommendations to the Judiciary concurrently with those 
of the DOJ on all waiver requests. The Senate could Bdiipt an enabling resolution 
urgingJudiciary consideration of broader public interest factors,* as presented by 
the nX in its nndings and recommendations, as well as consideration of the com- 
petitive impact findings and recemmendations of the DOJ. This would assure that 
our antitrust laws would not be circumvented while giving due weight judicially to 
broader public interest considerations as presented 1^ expert sondes such as the 
FCC and NTIA. Hub also would obviate a critical Constitutional issue. 

S. 2665 may be an unconstitutional infringement of the judicial power under U.S. 
Constitution, Art. Ill {2 d. 1. Counsel advise that Congress can modify a consent 



leverage tl 



tad thereby justify easing or lilting reatrictioiii, « 

DMJor industiy disniptions, 

■ Under the Tunney Act (Antitrust Procedures and Penalties Act. IS U.5.C. S16), court* art 
rtquirtd to undtrtake mtblic intertti tTiquiria before entering ■ consent decne. Indseil, this 
iiiimwi was foUowed diligeotly before entry of the Decrees and, ss a consequence, modiflcations, 
in the public interest, were made. The Bell ^stem Decree whs also alSnned by the U.S. Su- 
preme Court after entiy by the U.S. District Court. It follows that this public interest mandate 
oontinue throughout judicul administrstion of the Decree. (See. Bell System Conseat Decree, 
662 F. Supp. 181. 14T - 6S). 
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decree by amending the subetantive law underlying the decree,' but not by preacrib- 
ing a change of jurisdiction from one branch of our government to another, tbenbj 
depriving the courts of their adjudicatory function. The principle of aeparatian A 
powera ia bo fundamental to the very structure of our government that proposals by 
one branch to usurp or transfer the powers of another appear inconaiataiit. This 
legal issue should be resolved, along with many other issues being addresaed in your 
inquiry and by the DOJ in the "Huber Study'' and by the NTIA in its study to be 
released in January, before Congrese takes definitive action. We must avoid furtbei 
instability and uncertainty in an industry beeet in recent yeare with the greatest 
upheaval in its histon'. CongresB must not act precipitously. 

Another threshold Wgal issue prCMnted by S. 2566, counsel advise, is whether the 
bill would change both the subetantive k^ standards applicable to the structure 
and conduct of the BOCs and affiliates, as well as the mawier in which these stand- 
ards are apphed. Would the legislation, if enacted, circumvent the antitrust laws 
with respect to conduct of the BOCs? Obviously, the transfer of the Decrees from an 
antitrust court to the FCC — which vrill follow a more liberal public interest stand- 
ard and poesibly issue more permissive decisions as is evident from public state- 
ments of FCC offidals — would be much less of a deterrent to anticompetitive con- 
duct.* 

Adoption of the bill, without suitable safeguards, therefore vrould be tantamount 
to a dilution of the antitrust laws epphcable U our embnronically competitive iiiiduB- 
try. If, in fact, S. 2565 would circumvent the antitrust laws, the impact of the pro- 
posed l^islatton would jeopardize competition by im m uni ring dominant companies, 
previou^y confronted with serious all^ations of anticompetitive acta, from enti- 
trust sanctions for predatory pricing, croes-eubBidization, discrimination, etc. 

Under the MFJ, the line of business restrictions on the separated BOCs may be 
removed if the BOC shows ". . .there is no substantial possibility that it could use its 
monopoly power to impede competition in the market it seeks to enter." 

Under S. 2565, removal of the several restrictions inthe MFJ would be dependent 
upon a "public interest" finding Iw the POC after notice and hearing. Unclear, how- 
ever, is whether the present burden of proof would remain, as it should, with the 
petitioning BOC or whether the FCC could adopt a more liberal procedure. (See, 
MFJ. section Vm(c), 562 F. Supp. 131. 231). 

TbJe following criteria should be induded among those used in determining wheth- 
er specific MFJ restrictions are necessary: 

(1) The principal substantive purpoee of the divestiture — to promote competi- 
tion and to create conditions which will reduce the cost and improve the quali^ 
and reliability of telecommunications servicee; and, 

(2) The purpose of the consent decree restrictions — to prevent the occurruioe 
or reoccurrence of anticompetitive conduct. 

As previously discussed, it continues to be our position that Congrees is the apmo- 
priate bedy to determine national telecommunications policy, with a significant rCC 
role as stated. We reiterate our position that unless and until Congress has the bm- 
efit of an FCC transition plan and can, itself, make the fundamental public polkv 
decisions and unless and until the Constitutional issue is affirmatively resolved, ad- 
ministration of the Decrees should stay with the Judiciary influenced by both FIX 
and DOJ participation as well as by other agenciee as appropriate. However, smuis- 
ing that the threshcdd 1^^ issues eeeential to transferring administration of the 
Decrees to the FCC are affirmatively answered and assuming Congressional resolve 
to transfer, then we believe that, at minim um, Congrees must tormulate specific 
guidelines and safcsuards for the FCC. But in order to formulate such safeguards. 
Congress needs to uiow specificaUy what are the FCC'a policies and plants) for as- 
suring enduring competition in the princip^emeiging markets. This is especially 
important in light of public stotemente by FCC officials favoring even more permis- 
sive treatment of BOC waiver requests, the vast mEuori^ of which, incidentalb'. 
have been granted. All such requests should be considered on a case-by-caae Imbis. 



' Even Judge Greene In hia Auguit 11, 1982 Opinion in the ATAT case stated that CongiMi 
may, of course, enact l««iElation overtuming ■ cooeent decree (Fa. 76). However, once the decree 
' '^ ^ the Court, not the DOJ or the FCC, that ultimately must resolve quMtiaai at 



e Cooetitutional iHue, incidentally, is not avoided by maintaining jurisdiction in Judge 
Greene's court in contemri^ion of a motion by the DOJ for judicial defeasance of the Deems, 
ftdlowins transfer to the FCC. because Judge Greene may deny such a motion, 

* WhOe the PCC. under Qsytaa T, is "reijuiml to coander anticompetitive conaequencee m 
otie peit ef [its] puldic interest calculus." this requirement does not extend to ({1 aul 2 of tlw 
Sbemian Act, tlie keystones of our antitrust law*. 
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Competition in long distance aervices wiU remain in a vulnerable unbiyonic stage 
until companies, like US. Sprint, who are conatructing their own fadlitiee for provi- 
sion of interLATA services, complete their projects and until all convertible ElOC 
customer linee have been fUlly converted to equal access, BOCs no longer have con- 
trol of bottieneck facilities and there is substantial competition in local telecom- 
municationB services. These conditions are not likely to be satisfied for years. <Wy 
then will emerging competitors be tree fi-om dependency upon ATftT and BOC fa- 
ciUties and essential ^[Dvemmeiital oversight end transition. Premature easing or 
elimination of restrictions on BOC entry into interLATA market, as well as in cer- 
tain other markets, would be devastating to competition. 

Judge Greene stated in his July 26, 1984 Opimon that be would not even consider 
the simstantive merits of BOC waiver requeats to provide intereschange Bervicee 
until the BOCs lose their bottieneck monopolies and there is substantial competition 
In the provision of local telecommunications services. More compelling consider- 
ations apply to BOC antiy into the domestic information services morketo and to a 
leaser extent in the eauipment manufacturing/distribution markets. No significant 
changes have occurrea in these markets to Justi& relaxation of the HFJ reetric- 
^ the "equal access" applicable to information servicee in the form of 
efficient interomnecUon ("CEIl") and Open Network Architecture 



ccanparably 
("ONA") art 



a the long disti _. ,.. 

have not been im^amentad with respect to any information service in any market 

As stated, there are certain basic conditions that must be met before the fSx 

diould be pamitted to grant any line of businees waivers. We view adoption of 



these saf^uarda as both practical and essential if ccwoMtititm is to endure. Fuitiier 

__r 1_ — ^ ^^ continuing CongressioDal and FCC overnight and public ii — ' 

I, will also help ensure that Concessional policy is implementei 



Intutded. But the better approach, as fully explained, wouCi be to leave administra- 
ticm to the antitrust Court with both DOJ and FCC participation. 
In summary, we brieve that: 

Nationtu triecommanications policy should be primarily determined by Con- 
gress, implemented by the FCC as a delegated policymaker, and a reflection of 
many public interest considerations, including maintaining stability and foeter- 
ing competition; 

National telecommunications policy can be better devised if Confess first has 
the benefit of FCC determination and discloeue of a comprehensive transition 

Serious threshold Iwal issues must be resolved before any further considei^ 
ation of changing the forum for administration of the Decreee; 

A bettor approach than forum change for assuring consideration of broad 
public interest concerns would entail FCC and DOJ aubmissions to the Judici- 
ary consistent with the Tunney Act^ 

Competition in lon^ distance telecommunications services is in a vulnerable 
embryonic stage requiring governmental oversight and transition extending for 

Specific Congreeeionally-detennijied criteria, saf<wuanls and restrictions are 
eesential if FCC administration of the Decrees is to follow; and 

BOCs should be foreclosed from entry into the long distance interLATA 

market pending elimination of BOC bottieneck controls and dominance of local 

exdiange marketo; 

We have sought to make our testimony constructive. You and your respective 

stafb are welcome to call on us for further information, analysis or assistance as 

your inquiry progresses. We applaud your diligence and the open, objective manner 

m which you are proceeding. 

Statiunt of thi FunmA Puauc Saavica Comubbion 
The Florida Public Service Commission (FPSC) would like to thank Chairman 
Danforth and the entire Committee for the opportunity to present testimony on S. 
2666. The FPSC agreee that the long term rejiulation of the BeU and General sys- 
tems can not remain with the Department of Justice. Nor can enforcement of UM 
M^cy goals of the Modified Final Judgment (MFJ). The Federal Communications 
Commission (FCO is probably the best agency for enforcing the provisions of the 
K^J and determining long term national telecommunications policy in today's rap- 
idly r*"'"r " B telecommunications industry. This Commission can not, however, sup- 
port or endorse at this time the bill sponsored by Senator Dole. Hub position is na- 
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ceasitoted try what we believe are Mine very important isBues not addrcoood in the 
legulBtion. Those iwues are the bans of thia testimony. 

The FPSC shares (%airman Danforth's concern, as he stated at the fint day ti 
hearings, that onoe the FCC receives the degree of jurisdiction contemplated in S. 
2665, congreasional oversight, for all particular purposes, would be ineffective. To 
paraphrase Chairman Danforth's conune ' '" 
would incorporate some type of check oi 
what it wants and will be unreqmnsive tc. 

The FPSC believes that such a procees as dcaired by Chairman Danfbrth and 
other members of Congress does exist At tite sscond day of hearings, the National 
Association of Utility Commiasioners (NASUO preoentea testimonjr iriiich mvposed 
the implementation of a joint board system. Joint boards, comprised of FCC and 
state commissioners are ^iresently being used with great success at the FOC to ad- 
dress Bpedflc regulatory issues. A case in point is the Joint board action in 1984 
which effectively defused the politicaltv "hot" access charge issue. The joint board 
process would provide the balance sougnt by the Committee in the administration of 
the intricate issues addressed by this l^islation. The FPSC respectfully asks this 
Committee to establish such a federal-state joint board procedure as part of S. 2666. 



Another concern of the FPSC is the reepective jurisdictions of the FOC wtd Um 
individual states under the legislation. The i«sislation Is silent on this issue and this 
silence, can be interpreted as a complete federal preemption ot the enforcement of 



the HFJ. This Commission is extrunely concerned that a federal mechanism it 
being established by this legislation which will have great impact on local and long 
distfuice ratea paid by Hm dtaxens of our state, as well as lAe telecommunication 



services those citizens will receive, but will deny tiiis commission any participntion 
in the determination of such issues due to this preemption. 

The FPSC hopes that such a preemption is neither the intent nor the desire of 
Congress. Consolidation under the FCC of the enfbrcement d the UFJ should not be 
accomplished at such a great price. To ensure that atat« commiseions retain the 
ability to actively enforce those aspects of the MFJ which are within the jurisdictiOD 
of the states, the FPSC strongly endorses and supports the position that this Iwiala- 
tion should be made a pert of the Telecommunications Act of 1934 (Act). By doing 
BO, the provisions of the Act and tiie established caselaw would then apply. 

Of critical importance to this Commission is the appUcabilty of |Io2 of the Act 
This section delmeates federal-state jurisdiction over the telecommunications indus- 
try and specifically establishes state jurisdictional parameters. This dual federal- 
state rMfulatory system was recentW upheld in the landmark United States Su- 
Sreme Court decision in Louisiana Public Service Commiaaion v. FCG 90 L, Ed 2d 
69. If S. 2565 is purely a procedural bill as its HponBors contend, inclusion within 
the Act would retain the rwulatory status quo of the telecommunications induirti^ 
with the transfer from the Department of Justice to the FCC the only change. Ttat 
Commission strongly believes that this dual regulatory system must oe included in 
S. 2565 if state commissions are to have any viable role, either now or in ttie firture, 
in the r^ulation of the telecommunications industry in their respective states. Ihe 
OTeeervation of state authority in intrastate mBtt«rB is also part of the "check" on 
FCC action previously ditcussed. Failure to continue this dual system could result in 
the FCC single handedly regulating the communications industry at both the fisder- 
al and state level. 

Another issue not addressed in this legislation is ratepayer protection. The FPSC 
believes that such protection should be mcluded. As an example, if the FCC would 
lift the line of business restrictions and allow local exchange companies to provide 
additional nonr^ulated Bervices, it is important that the captive local ratepayers do 
not subsidize such services. A section in the legislation addressing ratepayer protec- 
tion would ensure that this and other inequities would not occur. 

The FPSC is not alone in its belief that ratepayer protection is an important 
aspect of this legislation. Congressman Al Swift m his testimony before this Com- 
mittee indicated his belief that such protection was necessary, and is developing a 
special ratepayer section to be included as an amendment to H.R. 3800. Congress- 
man Swift commented, "1 would commend [my special ratepayer section] to your at- 
tention as a blueprint for action to protect ratepayers should the Senate decide to 
move similar legislation". The FPSC^oins Congresaman Swift in this position and 
encourac ■■■'■■•■•-' 
S.R. 2561 

does not auppOTt o_ -^,--- _- _ 

mission's teetimony are issuee which the CommiBsion believes must be addi^eed if 
this legislation is to adequately and properly provide for the transfer of enforcement 



as a blueprint for action to protect ratepayers should the Senal 

Diilar legislation". The FPSC joins Congresaman Swift in this p 

irages this Committee to include specific ratepayer protection provisions L 

1565. 
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of the MFJ to the PCC. In filing thie testimoDv, however, the FFSC also sumiorta 
the comments made by several committee members that consideration of this legis- 
hition not be conducted hastily. The FPSC understandB Senator Dole's desire to 
have his legislation acted on before the end of the ^ear. It is important, hovrcver, to 
realize that this legislation will be instnunental m establishing the direction and 
future of the telecommunications industry in this country. It IS imperative, there- 
fore, that this legislation be given the meet intense congreasional SCTut iny possible. 
This concludes the written testimony submitted this date by the FFSC. The FPSC 
would again like to thank Chairman Danforth and the Committee on Commerce, 
Science, and Transportation for this opportunity to « . "■.. n,™- 



INTRODUCTION 

The National Telephone Cooperative Association (NTCA) is a national trade asso- 
ciation which represents more than 450 small, independent cooperative and com- 
mercial telephone companies throughout rural America. We serve millions of sub- 
BCribers in some of the most hi^-cost, sparsely populated areas of the nation. Our 
goal is to ensure that rural Americans receive teleconununications services on par 
with those available to urban residents. 

NICA's member telephone systems were not a party to the divestiture agreement 
However, we would like to share our concerns about proposed legislation which 
would transfer authority to enforce the divestiture decree from the federal district 
courts to the Federal Communications Commission (FCC). Specifically, we ask the 
Committee to ensure that such a transfer would not lead to: (I) geographic toll rate 
deaveragin^, and, (2) a return to the pre-divestiture captive monopoly suppUer situa- 
tion which impaired independent companies' access to equipment. 
Tall rate averaging 

The concept of universal telephone service is embodied in Section 1 of the Com- 
munications Act of 1934. Congress created tlie Federal Communications Commission 
to r^ulate "interstate and foreign commerce in communication ... so as to make 
available, so far as possible to all the people of the United States a rapid, efRcient, 
nation-wide and world-wide wire and radio communication service with adequate fa- 
dlities at reasonable charges . . ." 47 U.S.C. 151. fMmphtaa added). 

National uniform toll rates have come to be recognized as a cornerstone of univer- 
sal telephone service. Averaged toll rates keep long distance service affordable in 
sparsely populated areas of the country and encourage rural subscribers to utilize 
the nation^ telephone network. 

It has long been the Commission's policj' to encourage the use of uniform aver- 
aged rates for long distance calls of equal distance, duration and class, as a means of 
ensuring univets^ service. In September, 1985, Chairman Fowler testified before his 
Committee on long distance competition and reiterated his commitment to toll rate 
averaging. He stated Uiat as Ions as be was Chairman that polity would not chaQjge. 

Coi^cress has long rec<^i2ed uie importance of toll rate averaging in maiiitjiiTiing 
universal telephone service. Earlier this year several Bell companies proposed their 
own alternatives to the Access Charge Decision- for the recovery of ntm-trafRc sensi- 
tive costs. These plans would have gec^aphically deaveraged the carrier common 
line charge, thus putting pressure on long distance companies to deaverage toll 
rates. Due in great rart to congressional influence, the FCC disapiwoved these 
plans. Senator John Danforth voiced concern' about the ePFect of deaveraguig on 
small telmbone companies and competition in the long distance service market in 
general. He stated his suFfxnrt for the policy of nationally averaged rates and 
warned that deaveraging "would represent a stuft in telecommunications policy that 
Congress would And unacceptable."' 

Congressman Tim Wirth and nine other Members also expreeaed reeervatiozis to 
"* ' - " ■- <- --' ^.hese plans, pointing out that "^ acted upon in a piecemeal, 
traction of tne individual plans could have a wide ranfjing 
II consumers. . ."' One of the "harmful effects" they cited 



' Letter from Senator Danforth U> FCC Ch«iiiiaD Mark Fowler, ttanAi 26, 1986. 

' /d p- 2. 

* Letter froa Congrannaii Wiith. ttoLio FCC Chairman Haik Fowler, March 23, 1986. 
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Finally, tbe telei^one indiutry itself supports toll rate averaging. In the Unity lA 
Agreement, filed in July with the Joint Bcnrd, the local carriers agreed to: "Contin- 
ue siq>port for nationwide uniform toll rates through a long t«rm support structure 
which limits geographically based deaveraging and by appropriate regulatory over- 
sight."* 

We believe that the policy of averaged toll rates would be threatened if the au- 
thority to enforce the divestiture decree is shifted from the Court to the PCC. ff the 
Commission assumes the decisionmaking authority preaently held by Judge Greene, 
it is increasingly likely that the Bell companies would enter the int«r-LATA toll 
buainees. Our concern is that each Bell company would be likely to have its own toll 
schedule, which would increase the pressure on AT&T to deeverage toll rates. 

Ge<%raphic toll rate deaveraging poees a threat to universal telephone service. 
Deaveraging rates based on the actual cost of a particular call route would result in 
rural rates which are substantially higher than those between equivalent distanced 
urban service areas. Higher rates could result in fewer long distance calls, a decline 
in toll revenue and an increase in local rates to of&et reduced revenue. If local serv- 
ice charges become too high, subecriben would be forced to drop off the network. 

This problem is compounded by the fact that rural subscribers are more depend- 
ent on long distance service to reach essential services such as hospitals and schools. 
Rural users lUso have smaller local calling areas with access to fewer telephones 
than urban subscribers. 

Senator Danforth has proposed amendments to S. 2566 which are designed to pro- 
tect consumers and competition and to require the PCC to consult with other expert 
agencies before allowing telephone companies to enter new markets. NTCA ap- 
plauds the expansion and strengthening of the concept of universal telephone serv- 
ice to include preserving the "ovailabilily" of "affordable" telephone service. To 
ensure that a more competitive long distance market does not in fact weaken this 
concept, we requeat that Senator Danforth's amendment clarify the important rdA- 
tionship between universal telephone service and toll rate averaging. This could be 
done in one of three ways: 

(1) After Section B in the "Findings" Section, bill language could be added; Toll 
rate averaging is the cornerstone of universally available and affordable telephone 
service and shall be maintained, or: Gec^aphic toll rate deaveraging undermines 
the preservation of universally avaUable and affordable telephone service and shall 
be prohibited, 

(2) The report accompanying the bill could state Congress' desire to maintain geo- 
graphically averaged toll ratee to enhance universal telephone service, 

(3) With respect to the public interest determination outlined in Section n C, the 
following bill language could be included: In considering the potential effects on uni- 
versal affordable telephone access and usage, the FCC shall analyze the impact of 
its decisions on the maintenance of geographically averaged toll ratee. 

At the Senate Commerce Committee hearing on September 10, 1986, Chairman 
Fowler told the Committee that if jurisdiction over the MFJ were shifted to the 
FCC, he would adhere to congresBtonal policy guidelines governing such a move. The 
above language is an excellent example of policy that Congress could adopt to pro- 
tect ratepayers and ensure universal telephone service. 
Telephone equipment manufacturing 

In the pr&^vestiture era, the Bell system had a "Bell tmly" manufacturing 
policy. That is, it directed its manufacturing arm, Western Electric, to sell equip- 
ment to the Bell system only, thereby excluding sales to the independent t«le[4ione 
companies and reducing competition. 

NICA is concerned that lowing the Bell companies back in to the busineai of 
telephone equipment manufacturing could under certain circumstancee, lead to a 
return to the captive monopoly supjdier situation that impaired independent compa- 
nies' access to equipment. 

We are confident that the Committee is aware of this issue and will sert aseui^ 
ances that history would not repeat itself if the Bell companies were allowed to re- 
enter the equipment manufacturing business. 

* 1986 Unity 1 A Agreement, p. 4. /n the Matter of MTS and WATS Uarhel Structun, Amend- 
ment of Part S? of the CommUaion'a Rule* and Eilablishment of a Joint Board, CC Docket Sat. 
TS-T2, B0-Z86. filed July 26, 19E6 by The National Rural Telecom Agsociation (NRTA), National 
TelephoDe Cooperative Aswidatioo INTCA). Or^niiation fbr the ProtectioD and Advancement 
of &nall TeleptKHie Compemea (OPASTCO), and United States Telephone Asniciation (USTM 
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spanely populated areas, could rise to unaffordable levels and, in turn, force sub- 
scribere to abandon telephone service. A disparity between rural and urban rates 
seems inconsistent with the Communications Act of 1934 which envisions a nation- 
wide, uniform communications system. To prevent this from happenii^, we ur^ the 
Committee to take appropriate steps to ensure the continuance of geographic toll 
rata amraging. 



On behalf of the New York State Department of Public Service, I strongly oppose 
any legislation that would grant the Federal Communications Commission (FCQ 
primary authority to lift coneentdecree restrictions currently imposed on Bell Oper- 
ating Companies (BOCs) activities. Such a measure, without saf^uardine equiva- 
lent and comparable state jurisdiction over the instrastate activities of sucn compa- 
nies, would be a radical and unwise departure &om the system of dual regulation 



over communications matters that has prevailed for over half a century. 

As you know, S. 2665 would transfer to the FCC the authoritv Juoge naroia 
Greene now exercises to waive prohibitions contained in Section 11 D of the Modi- 
fied Pinal Judgment That Section prohibits tiie BOCs from (1) providing interex- 
change telecommunications services or information services, (2) manufacturing tele- 
communications products or CPB, or (3) providing any other product or service 
except exchange telecommunications and acc«M service that is not a natural monop- 
oly service ac^ally r^ulated by tariff. 

S. 2565 accomplishes this transfer of authority by requiring the FCC to promul- 
gate the substance of the MFJ and the GTE consent decree as a Commission regula- 
tion. Thus, under S. 2665. the FCC would bar the BOCs from conducting any of the 
above-noted activities, unless theji are able to make a showing to the Commission 
"tiiat there is no substantial possibility that [they] could use [their] monopoly power 
to impede competition in the market [they seek] to enter." That showing, under cur- 
rent law, must be made to Judge Greene. 

S. 2665 could be interpreted to undermine the system of dual federal/state regula- 
tion that Congress put in place over fifty-yeais ago. That dual r^ulatoty structure, 
recently affirmed by the United States Supreme court in the case of LouuUma 
Public Service Commission v. FCC, has been an eminently successful one. It has pro- 
doced the most modem, efficient telecommunications network in the world. At the 
same time it has provided basic telephone service at affordable rates, thereby 
making the goal of universal service a reality. 

Ctmtmuing to protect state regulaton' anility to oversee the local activities of 
local phone companies can only serve to enhance these accomplishments. Failing to 
protect the authority of state regulators, on the other hand, could significantly 
weaken our first line of defense against erosion of those universal service gains. 

The dual fUeral/state regulatory ^stem to which 1 have referred was codified by 
Congress in the Commimiotions Act of 1934. In that Act Congress created a new 
fMeral agency to regulate the interatate telecommunications market, the FCC. Up 
until that time, the industry had technically been under the regulatory control erf' 
the Interstate Commerce CommiMion, but that agracy, preoccupied with ita rsspon- 
sibilities over the railroad industry, devoted little if any time or mergy to oversee- 
ing the provision of communications services. Instead, tnat regulation was esssntial- 
ly left to the states. In the late 1920's and early 193(rs, CtHigress initiated its efforts 
to structure a federal telecommunicatitms r^^ilatory agency. Early attempts floun- 
dered, however, because of Congress' inability to come to terms with the issue of 
dividing regulatory authority between the states and the new federal agency to be 
created 

Finally, in the 1934 legislation, the matter was succeeafiilly addressed to the satis- 
faction of all parties. The states would continue to r^ulate all matters relating to 
intrastate communications and the federal agency wouJd regulate all matters relat- 
ing to interstate communication. This arrangement was codifled in Section 152 of 
the Communications Act. Section 162(a) of the Act statee the Act's applicability to 
all interstate and foregin communication 1^ wire or radio. Section 152(b) then re- 
serves to the states regulatory authority over intrastate communication. In particu- 
lar, Section 152(b) states, "nothing in this act shall be construed to apply or to fpve 
the Coromission jurisdiction with respect to (1) charges, dataiflcatKnis, practices. 
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. J, facilities, or regulations for or in coonectioo with intrastate commuiuca- 
tions service of any carrier." 

In recent years, the scope of Section 162(b)'B reservation of power to the states ha» 
been the subject of considerable controversy between the states and Ote FCC. That 
debate was lai^ly resolved by the recent dedsion of the Supreme Court in Loum- 
ana PuMk Service Contmiaaton v. FCC, 106 S.Ct 1890 (1986). In that case the FOC 
had sought to preempt state utility (xnumissionB' setting of depreciation rates for 
intrastate ratemaking purposes. The FCC argued that one set <a depreciation rates 
should be applied to rainliues used jointly for inter and intrastate communicationB. 
To permit states to depreciate that property differently than was permitted in the 
intersate jurisdiction, the FCC contended, would frustrate achievement of its inter- 
state depreciation goals and its general goal of mtiVing available a rapid, effident 
nationwide communications system. 

The Supreme Court rejected this argument It held, as the states had argued, that 
Section 162(b) "fences off from FCC reach or regulation intrastate matters — indeed 
including matters 'in connection with' intrastate service." To the extent federal and 
state regulators' policy judgments differed, the Court held, Congress did not intoid 
fbr state regulation to be preempted. Instead, Congrees intended for the FCC to 
pursue its goals within the confines of a dual regulatory structure which incorp(H«t- 
ed the exercise of local regulatory expertise over the local activities c^ communica- 
tions service providere. As the Court indicated in the Louisiana decision, secrtions of 
the Act granting jurisdiction to both the FCC and state commissionB "are naturally 
reconcilable to defme a national goal of the creation of a rapid and efficient phone 
service, and to enact a dual r^ulatory system to achieve that goal." Just recently, 
the D.C, Circuit Court of Appeals, relying on the Louisiana decision, rejected a einii- 
lar effort by the FCC to bar state r^ulation of the entry of radio common carriers 
into intrastate markets. 

S. 2566, if it is interpreted to override the provisions of Section 152(b), would turn 
this dual regulatory strut^ure on its head with re«rpect to activities currently the 
subject of the consent decrees. It would tear down the fence that Congreas so care- 
fully constructed. And it would place in the hands of federal regulators iaauee that 
are essentially local in character. Thus, a federal a^ncy would decide whether a 
local telephonie company should be permitted to provide mterLATA services within 
a state. Yet under the existing statutory scheme, decisions with respect to intrastate 
telecommunications services are made by state regulators. That policy had wwW 
well and should be continued. 

It has been said, indeed it was said during the Louisiana court proceedings, that 
because of their interests in assuring that local rates are not unduly increased, state 
r«^lators cannot be trusted to ma^ determinations about intrastate communica- 
tions policy mattere that also affect federal communications policy. I reepectftilly 
submit, Mr. Chairman, that affordable local service rates are as much a part of as- 
suring the universal service goals of tiie Communications Act as is the issue of 
whether New York Telephone and other fbrmer BOCs should be permitted to pro- 
vide intrastate interLATA service or to sell "widgets." 

Several proposals have been made for a modiiied joint board amiroach to provid- 
ing some state input into the waiver question. Under the proposed arrangement, a 
jomt board composed of all five FCC Commissioners and four state commissionerB 
would make a final determination as to whether a waiver should be granted. 

Such an approach does not adequately protect state regulatory authority nor is it 
neceeaary as a matter of sound regulatory policy. A joint board approach is a rea- 
sonable one for achieving state regulatory mput where a single unified determina- 
tion with respect to joinuy used jurisdictional property is necessary. Tliis is true, fbr 
example, with respect to the separations process. As you may know, the separations 
process is the device used for assi^ing the costs of facilities used jointly for both 
mterstate and intrastate communications to the respective jurisduitions for rats- 
making purposes. That assignment is based on a rather complicated formula worked 
out over the years in part through a joint board process to avoid different federal/ 
state coet allocations oeing made by each r^ulatory jurisdiction, (^ngreee detei^ 
mined that in this situation it was reasonable to recmire a uniform judgment 1^ ■ 
BiMle, final arbiter. That final arUter, according to tne Communications Act, is the 
FCC, advised, but not bound, by a joint board comprised of both federal and state 
members. 

Such an approach is not necessary or approbate with respect to the waiver ques- 
tion. It is qmte possible, for example, for the FCC to determine that on an interstate 
basis, sufficient competition exists to permit NYNEX to provide interstate intei^ 
LATA service while the State of New York might detenmne that with respect to 
the local market sufficient competition does not exist and that therefore NTOEX's 
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provision (^ intrastate interLATA service would not be in the public interest. It is 
true that these policies might rub up against each other to some extent, but it does 
not make achievement of the FCC's goal impoeeible. This is precisely the kind of 
tmsion the original fremers of the Communications Act recognized would exist in a 
dual r^ulatoiy system, which, as the Supreme Court recently determined. Congress 
intended in order to ensure the exercise of state r^ulatory expertise over intrastate 
telecommunications services. 

Similarly, the FCC might make a determination that the public interest would be 
served by a local telephone company's marketing "widgets ' to customers in other 
states. But a primal^ concern in euch a decision ia that local ratepayers not be 
fbrced to subsidize this new enterprise. Clearly, the state commission's interest must 
be paramount and it, rather than the FCC, should have jurisdiction. 

Judge Greene, as a matter of enforcement of the federal antittrust laws, currently 
preempts the states and the FCC with respect to waiver questions. While the stat«B 
are ncA neceasarilv happy with this arrangement, it doee not alter the traditional 
KfUnr* of power between the FCC and the states, because it is not an instance of 
federal telecommunications policy overriding state telecommunicatoins policy, but 
rather federal antitrust policy potentially overriding state and federal communica- 
tions policy. According to well-settled principles, enforcement of the federal anti- 
trust laws overrides Uie states' interest in setting intrastate telecommunications 
policy. And enforcement of those federal antitrust laws will continue. Thus, state 
coBunissionB could not take action inconsistent with federal antitrust l^idation. 
But transferring jurisdiction to the FCC would violate the long-etanding federal 
policy in favor of state jurisdiction over intrastate telecommunications matters, a 
policy that was resoundingly reconfirmed by the Supreme Court in the recent Lou- 

To summarize, I do not consider the joint board ai»>roach to be a satisfectory sub- 
stitute for state jurisdiction over intrastate issues. I favor instead, assuming that 
Judge Greene would no longer be acting upon these waiver requests, a continuation 
of &e existing dual r^ulatory approach. The legislation should make it absolutely 
clear that no Toes of state jurisdiction is intended. 

"Thus, the legislation should clarify that the FCC has authority over waiver re- 
queeta only with respect to interstate conununications matters and that the states 
retain jurisdiction with respect to intrastate communications matters. With respect 
to non-communications related waiver requeflts, for example a NYNEX request to 
sell "widgets", the legislation should give the FCC jurisdiction only to the extent 
that such activities would have an impact on intentate telecommunications serv- 
ices. And it should reeerve to the states the authority th^ now possess to take regu- 
latory steps necessary to protect their intrastate monopuy customers, whether that 
be, for example, 1^ prohibiting the use of monopoly revenues for the promotion of 
the company B widget business, b^ requiring that the business be conducted through 
a separate subsidiary, or by requirmg appropriate payments to the r^^ilated entity. 
In this manner, both the federal interest in shaping the national telecommunica- 
tions network and the state interest in protecting intrastate customera will be 
served. 

The New York State Department of Public Service is not averse to reshwing the 
existing mechanism for communications policy-making with respect to BOC waiver 
requests. But we do oppoee any measure that would radically depart from the cur- 
rmt syvtem of shared jurisdiction over communications policy matters. Until now 
the FCC and the states have had an equal partnership that has produced excellent 
results. I see no reason to undo that partemship. I look forward to working with the 
Committee in. the future to shape legislation that would be beneficial to both the 
telephone network and to basic telephone subscribers. I thank the committee fbr 
this oppcn^unity to present my views. 
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the House Subcommittee on Telecommunications, Consumer Protection and Finance 
of the Committee on Energy and Commerce in March of this year concerning the 
Une-of-husiness reetrtetioiu impoeed by the Modification of Final Judgment on the 
Bell operating companiee. The purpoee of my present statement is to discuss S. 266G, 
"The Federal Telecommunications Policy Act of 1986," and Senator Danfbrth's pro- 
posed amendments to S, 2566. 



Ameritech fully endorses the basic intent of S. 266&— to consolidate the regulatkm 
of telecommunicationa and the responsibility for this nation's t«lecoininunicetioiis 
pobcy at the Federal Communications Commission. It makes no sense to con^ue 
the confusing, cumbersome arrangement that has divided responsibility among the 
Department of Justice, the Federal District Court, and the FCC. Only the Commis- 
sion has the neceesaiy resources, public interest perspective, and accountability to 
Congreas to regulate telecommnnicationa and to formulate public poli<y in s 



sion's proper application of Me public interest standard in administering the MFJ. 

Ameritach has, r "^ =—' ■'• — '-- ' " '- — =-' ' 

goals reflected ii 



Ameritach has, m numerous Commission proceeding, supported the prindplea and 



us«^ endeavor for ConKress. Growing competitiMi, rapidly chan^m^ techndogy, 
and the consequences of divestiture have made todav's telecommunicaitons markets 
very dynamic. Issues frequently are highly t«clinical and complex, and the needs ttf 



ic analyna, and o 

tion with Federal and stete bodies. It is plainly appropriate for cangrees to direct 
the Commission te weigh these factors in the course of implementing the MFJ. 

Providing guidelines for the Commission's decision-making process in S. 2565, 
rather than formulating deiinitive prescriptions and solutions, is a inroductive and 

useful eni^ '— " "^ '■ '"^*- — '■" — ' — '—' — ' — 

and the o 

verydyna ^ ^ 

the pubUc and the various partiee a 

Bcriptions mandated by Congress, ni -r'"r •■ •*— -rr-— 

under current conditions, could quickly become outdated and eveu counterproduc- 
tive. Instead, Congrees should guide the Commission's process in administenng the 
MFJ and then, through ite ongoing oversight processes, examine the quali^ and 
impact of the Commission's concrete analysis and implementetion. 

'The issues S. 2665 addrrases are vital to Uie future development of this countrr'i 
communications infrastructure. Ameritach repeatedly has voiced ite support for tae 
basic concept of S. 2565 as introduced trr Senator Dole, and we also acknowledm 
Senator Danforth's desire te refine tiw Commiseion's decision-making proceoa. We 
respectf^y ask that the propoeed amendmento to S. 2565 be clariflsd tmd modified 
in certain aspecte (which I discuss later in this testimony), and vam that the Qhd- 
merce Committee promptly and favorably report S. 2565, as amended, to the Senate 
for passage. 

THB SIMPLE TRANSFKR OF JUBISnimON IN B. ZBSS SHOULD SB REfAINKD 

Ameritech first recommended shifting the forum for admimstration of the Modifi- 
cation of Final Judgment from the antitrust court to the FCC in commente aulmitt- 
tad to Uiis Committee on July 1, 1986. by William L. Weiss, Chairman and Chkf 
Executive Officer of Ameritech. In Ameritech'a view, r^ulatwy ovend^t and 
policy development for the United Stetes' telecommunications markete should bs 
consolidatad at the single organization that has the skills and accountalUli^ to 
carry out Congress's intent, the Federal Communications Commission. 

By transferrins the MFJ intact from the antitrust court to the FCC, i 
Dole's propoeed (eolation, S. 2565. would benefit the public tiirou^ c~ ~ ' 
of regulatory responsibihty for telecommunications pohcy at the FCC. 
S. 2565 would benefit the public by consolidating regulatory authority at the 

There are five fundamental reasons why S. 2565 would benefit the public. Fint, 
many public poUcy concerns raised by application of the antitrust decree most prc^ 
erW fall within Uie Commission's jurisdiction under the CommunicationB Act of 
1934. Consolidating decree administration at the Commission would avoid tlie coofb- 
sion that results when the Court and the Commissian arrive at conflicting detarmi- 
nations on important national telecommunications issues.' 
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Second, the ConunisBion has far greater resourceB than does the district court. 
Even the aa w eta n ce of the Department of Justice is not sufficient to enable the 
Court to match the Commission's staff and expertiae. Both the Court and the De- 
partment of Justice have acknowledged this fact. 

lUrd, it is procedurally inappn^riate for the Department of Justice, which filed 
the lawsuit that resulted in the Ku'J, to participate in the Court's decision-making 
prooeaa. Although the Court has the ultimate right to reject the Department! 
waiver recommendations, the Department's ability to control the tinung and charac- 
tnisation of all waiver requeats givec it immense power over the waiver proceas. 

Fourth, Congreas has the ultimate reaponsibility for formulating national telecom- 
munications poli^. Because of Congresss accessibility to public viewpoints and dia- 
logue, it is in the best position to assess the public's needs. While the dirtrict court 
has enforced the decree with vigor, the Federal judiciary is insulated from the Con- 
gressional process that should shape national telecommumnications policy. Con- 
greas, in turn, can implement its policy goals effectively through the Federal Oim- 
municatums Commission by means of ita on-going oversight process. 

Fifth, the legal standard applied by the Comnussion m carrying out its reeponsi- 
bilitiee— the public interest standard— is more comprehensive than the standard dic- 
tated by the antitrust laws. While the Court has demonstrated its sensitivi^ to cer- 
tain factors that are essentially peripheral to antitrust concerns, such as ratepayers 
needs and national security, anl^ the Commission is subject to a legal standard that 
mandates consideration of such unportant public interest matters. 
Congittt should not try to mandate apecific preacriptioTU or tolution* to MFJ issue* 
inS-SSeS 

It is clear that S. 2665 would benefit the public and the telecommunications indus- 
tiy by consolidatiiig day-to-di^ reepcKuihili^ for natitmal telecommunications pot- 
iqrmaking at the puce where it rightfully uid logically belong the Fadaral Com- 
munications Cnmmission. While some parties have expreesed concern about Oom- 
missim administration of the MFJ, those concerns easily canbeallaved by ai*"''' ~ 
principles which would guide the Commission's deliberatiozis. S. 2566, as 
IS thus a practical vehicle for achieving a highly desirable goal. 

However, the value of S. 2565 BeriouHly would be impaired if Congress were to try 
to use it to resolve specific MFJ issues. Telecommunications mariieta are changing 
far too rapidly, and the needs of the public and the industry are so multifaceted, 
that it would not be productive for Congress to attempt to iKulate specific solutions 
to MFJ issues. The adininistrtion of the MFJ should be as flexible and dynamic as 
the myriad of forces that are shaping the industry. 



Aroeritech believes that the basic guidance to the Commission reflected in Sena- 
tor Danforth's proposed amendments to S. 2565 would help insure that the Commis- 
sion properly weighs the public interest in administering the MFJ. Our concern 
about the proposed amendments is that tbey not be so preacriptive or inhibiting as 
to frustrate the highly deeiroble^raal in S. 2666 of conaoliiUtmg national telecom- 
mukatitms policyn^Jung at the FtX. This ^oal would be kuMtnted, for example, if 
Congress were to give veto power over certain telecommunications issues to Federal 
agencies such as the Department of Justice, the FTC, or the Department of Cmn- 
merce. Were that to happen, regulation of telecommunications quickly would 
become even more bslkamied than it is toda^, with grave consequences fbr the de- 
velopment of a robust industry essential to this country's ftiture.* 

It would be unwieldy and perhaps counter-productive for Congress to attempt in 
the inopoeed amendments to take on the Comrois8i<Hi's task of crafting particular 
definitions, procedures and solutions. The approach reflected in certain of the 
amendments, such as requiring the Commission to examine whether a carrier has 
"market dominance" without spedMng a particular definition of market domi- 
nance, is a good example of a sensible approach. This demonstrates how the Com- 
mittee can craft amendments which provide guidance to the Commission without 
becoming enmeehed in nuts and bolts specifics. Congress's use of such ccmcepts gives 



tomta can make afTactiTe plant unlsn they receive cmimttrnxi ngnab about lalecommuniGa- 
tionjpoliey. 

* The undeairability of conferring a veto power on variou* Jederal agendea doaa not mean, of 
ooucsa, that ths PCX! ihould not conault with and give hill conaideration te the pertinent views 
ef any Featsral or atata body. Indeed, erer; agency of the Federal gove 
riid>t to appear baiare the CoouniKlcai in any of its pi ''' — 
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meBningiul direction to the Commiaaian's activitiefi without embroiling it in the iin- 
posiible task of t^islating detailed aspectB of the Commission'B adminiBtration of 
theMFJ. 

The area of accounting BafeguardB [irovidee another good example of irtiy Con- 
gress is better advised to provide guidelines for the CommiMion's deliberati<m* 
rather than formulate its own specific prescriptions and solutions. Selecting appro- 
priate accounting aaf^uarda to protect ratepayers and competitors requires eqwrt 
anaWais from the accounting profession in general, and ^m specialists in account- 
ing for telecommunications enterprises in particular. It also requiree weighing the 
real costs involved in requiring certain auditing and accountii^ practices against 
the economic cost of the threats such practices are intended to detect or deter. 
These difEictilt but necessary tasks would imiMae a aubstantial burden on Congrees, 
consuming far too much of its resources and time. 

PROPOSED CONGRESSIONAL FtNDlNOB 

Ameritech endorses the three Congressional findngs (referred to 

jectives in the Committee's materials) which Senator Danfbrth 

amendments to S. 2566: (1) access to the local telephone network at fair 



__ would be desirable, however, to clarify the firat two amendmenta. Tba fint 
seems intended to encourage oc c o ee to local networks by interexchange and informa- 
tion aervice carriers, while the second amendment apparently refen to the goal of 
preserving universal service for individual customers. If, on the other hand, boUi 
amendments are aimed at universal service for individual subscribers, they should 
be rewritten because they use different standards ("fair and reasonable rates" in 
the first fmding as opposed to "affordable telephone service" in the second &»Uilg). 

Ameritech is a strong and long-standing proponent of the goal of providing equal 
access to local exchange networks for interexchange carriers and information serv- 
ice providers.* We support the Commission's efforts to ensure equal access to local 
exchange networks. 

Concerning Senator Danforth's second proposed finding, Ameritech wholehearted- 
Ij; supports universal service for local cuBtomers.' The AJmeritech operatinjK compa- 
niea helped make universal service a reality, and we have not backed ofi on our 
commitment to this goal one iota. On the contrary, promoting access to and use OF 
the local exchange network is and will continue to be the lifeblood of our core btisi- 

Today, more than 92 percent of American homee have telephone service, accord- 
ing to Federal census data. In the Ameritech region, the figure exceeds the niiHtm«l 
level, and it remains stable. This should allay concerns tnat current service is in 
jeopardy. Massive local service cost increases simply have not occurred in our 
r^on. Midwest customers are not being forced to give up telephone service. 

Basic local telephone service prices in the Ameritech re^on have increased lees 
than 5 percent, on average, each year since 1984, not counting the Federal suhacrib- 
er line charge, and telephone service remains affordable. 

Today, rendential customera of the Ameritech companies can (ri>tain local service 
for as little as $6 to {10 per month including the Federal subscriber line charge. We 
feel that's an affordable amount and a bai^ain by any standard. 

But my illustration does not stop with basic service. Well-documented hidings 
have shown net savingH for those customers who have taken advantage of lower-coit 
service (^itions and the wider choices brought about by divestiture and increased 
competition. 

Widely available service, a nmge of options and affordable prices is the true stoir 
of telephone service following diveetitui« — at least in the Ameritech r^on. In U^t 
of these facts, Ameritech also supports the third proposed finding, traldi endorass 
the role of competition. Through its Competitive darner proceeding and its deregu- 
lation of CPE and enhanced services, the Commission has relied vigimnisty on oom- 
petition as a means of insuring efficient markets, Reliance on competition should be 
the touchstone of the Conunission's administration of the MFJ. We have endorsed 
consistenUy the need for competition in the industry. We ttoiy ask that we also be 
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allowed to compete so that more efSdency and options can be brought to consum- 

Baaed on our underatanding of the proposed findings, and our reconunendatiom 
Mt forth above, Ameritech supporta the three findings contained in Senator Dan- 
fortb's proposed amendments. 



pmnoNS KW WAivnt, uoddtcation ob elimination or cubsknt m 

Amerit«ch supports the impoeition of mandatory time limits for consideration of 
proposed MFJ waivers. While most waiver requests should take no more than three 
to six months for action, the Commiaaion should be permitt«d to take up to one 
y«ar, where necessary. 

B^MUte the committee should not go beyond directing the commiaaion to conaider cer- 
tain facton, it ifiould decline to recommend specific aolutions to MFJ iaiuet 

In the exercise of ita legislative responHibilitiee, the Committee will want to use 
its oversight process to examine how tiie Commission has followed Congress's direc- 
tivee in S. 2665. However, it is unrealistic to expect the Committee to substitute for 
the Commission in formulating concrete answers to these ever-changing complea 
and difficult matters. 

For example, the Department of Justioe and the Federal Trade Commission have 
expended great effort over the years in generating detailed definitions of unfair 
trade, anticompetitive vertical and horizontal acquiaitions, definitions of relevant 
markets, etc. EVespite the substantial resources invested by the Department and the 
FTC to this effort, their definitions have changed frequently and show no signs of 
becoming stable. This experience strongly suggests it is not realistic to expect Con- 
gress to Bucceaefully craft permanent definitions for these concepts as they apply in 
the highly dynamic telecommunications industry. 

rCC RXOUIATIONB 

Ameritech shares Senator Danforth'a concerns for protecting ratepayers from the 
fuiancial consequences of the BOCs' involvement in new linee-of-busineas, and for 
protecting competitors ^m inappropriate cross-subsidies. The Commiaaion has de- 
liberated these matters at length in its Computer 11 and Computer HI proceedings, 
and in its current proposal to change accounting rules. 

It is unneceaaary for Congress to go beyond general directives to the Commission 
in these areas by trying to enact specific accounting and auditing safeguards for the 
highly technical and rapdily-chan^ng telecommunications markets. Congress should 
direct the Commission to give fiill consideration to the appropriate pubUc interest 
factors in its decision-making, and rely on judicial review and its oversight procen 
to examine and guide the Commiaeion's specific implementation of these consider- 
ations. 



Fallowing enactment of S. 2565, the Department of Justice and the Federal Trade 
Commiaaion would retain the same ability to investigate anticompetitive activities 
that they possess under current law. The only difference is they would appear 
before the Commission instead of the antitrust court concerning any matters falling 
undo the MFJ. 
Electronic publishing and the information services restriction of the MFJ 

Among the MFJ provisions which S. 2566 would transfer intact to the FCC is the 
MFJ's prohibition against any BOC participation in information services. Some par- 
ties oppose entruating the Commission with this jurisdiction, lliey contend the Com- 
miaeion is likely to modify the information services reetriction in a manner that 
would permit the BOCs to monopolize electronic publishing. 

"Hiese concerns are entirely misplaced. Ameritech's goal is to be able to provide 
delivery servicss (including protocol processing) and business support functions (in- 
cluding billing and similar services) to unafRliated information service providers, 
and Uius brip them in building strong relationships with their customers. 

Ameritech s provinon of such functions poses no threat to the large enterprisea 
which currently offer electronic publishing over dedicated facilities, and it would 
open up the electronic publishing market to new providers serving smaller, leoi lu- 
crative markets, ^"'^t^^'^ of discouraging a "diversity of viewpointa," ^ttvUon of 
these access functions by the BOCs would make mors viewpointa available to a 
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brooder range of Americans, and not just the few who can afford expensive dedicat- 
ed facilities.* 

The opponents of 3. 2665 who contend that the BOCs would strive to create their 
own data bases are ignoring the critical fact that the BOCs have no experience or 
special skills in producing or maketing data baaee other than their traditkmal "in- 
formation service" — the Yellow Pages. Obviously, it would be inconsistent with the 
intent of the antitrust court to prevent the BOCs &om distributing Uieir Yellow 
Pages service via the same information access services they seek to provide other 
parties. The antitrust court allowed the BOCs to retain Yellow Pages service in 
order to continue its financial contribution to the cost of local service. Yellow Pages 
service would inevitably become non-competitive, and thus nou-compensatory, if Uie 
BOCs were not permitted to provide this service via the same access functions made 
available to services which compete with Yellow Pages. 



Ameritech supports Senator Dole's bill, S. 2565, "The Federal Telecommunica- 
tions Policy Act of 1966." Ameritech also recommends that the proposed amend- 
ments be modified as we have sufscested, and that the bill, as amended, be favorably 
reported to the Senate for passage in this Session of Congress. 

Statement of Desuond F. HunsoN, Pkesioint, Noxtheen Telecom Ikc. 

My name is Desmond F. Hudson. I am president of Northern Telecom Inc. 

My purpose in submitting this testimony is to endorse the concept that responsi- 
bility for administering the AT&T divestiture decree should be transferred to the 
Federal Communications Commission. 

Before detailii^ my reasons for endorsing this concept, let me describe my cranpa- 
ny. 



Northern Telecom is the nation's second largest maker of tolec 



equipment— second in size only to AT4T Technologies, previously known as West' 
em Electric. It has more than 20,000 employees in the U.S. in plants and research 
and development centers throughout the country. The corporation's U.S. operations, 
which are headquartered in Nashville, Tennessee, produced revenues last year of 
S2.9 billion. Almost all of those revenues were generated by sales of products manu- 
factured by Northern Telecom in the U.S. What the company sells here, it makes 

Northern Telecom is perhaps best known for having been a ^oneer of the tech- 
nology that's driving American society to an Information Age. That technolo^ in- 
volvee the application of digital electronics to the switehing and transmiaaion of 
telecommunications signals — be the; voice, data, video, graphics, or any other fbrms 
of information. But Nordtem Telecom is more than just the pioneer of fully digital 
telecommunications systems. 

It is a leading producer of virtually all the kinds of devices that connect to the 
public switched network; from simple single-line telephone seta to modern, int^rat- 
ed voice-date terminala, and large private switchboard systems. Northern 'Telecom ii 
also a leading producer of almost all the different kmda of components that fit 
within the public network: outside plant equipment, testing equipment, switching. 
and transmission systems. About the only communications equipment my company 
doesn't make (and that's by design) are satellites and telephone poles. 

From the most basic, black, rotary dial telephone sets to the most sophisticated at 
digital switehing and transmission systems, in other words. Northern Telecom pro- 
vides it all. Northern Telecom is not a niche player in this business. 

Because of the depth and breadth of Northern Telecom's involvement in the VS. 
telecommunications industry, I have a strong interest in how the ATAT dWeatitmc 
decree is administered and in the policies driving that administratioD. I have an 
equally strong interest in the nation's communications policies, iriiich are estab- 
lished by Congress and carried out by the FCC. My challenge in addKoaing conunu- 
nications and decree-related policies is not to protect my company's pomtloD in par- 
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ticular marketo. Rather, it's b> accurately read polity trandB and make appropriate 
ihifta of my company's reaourcea. 

My purpose in submitting this testimon]' is confistent with this executive, re- 
souK»allocation responsibility: it's to seek a modicum of certainty and predictabil- 
ity in the public policy proceasee that dictate how communications goods and serv- 
ices are provided. in this country. The mixed teleccHnmunicstions piriicv signals 
coming from Washington these days are making it incraanngly diEBcult for me to 
spend as wisely in the laboratory and in manufacturing as I think I could in a more 
predictable public policy environment I am submitting this testimony in tlie hope 
that this confusion in poliqr might be reduced. 



ANTtTKUST, C 

In my view, enforcement of the nation's antitrust policies (as manifested by ad- 
miniitrotion of the AT&T consent decree) is dangerously overlapping, fuid some- 
times dashing with, execution of the nation's communications pohnes. As a result, 
coafiisian and uncertainty reign; t«chnQlogy is being artificially restrained, the de- 
vielopment of new communications capolnlities is being inhibited, and consumer 
choice is being restricted. Unless eliminated, this overlap will hindv America's 
international competitiveness, and n^Katively impact ttie nation's domestic ecomnny 
and standard of living. In short, it will hold up our society's entry into the Informa- 
tion Age. 

A good example of the kiml of imcertaintyof which I speak arose in May of this 
year when the FCC adopt«d its Computer m order, a decision that, for years to 
come, should influence how Americans gain access to sophisticated new communica- 
tions capaUUtiee. At any other time in the Commission's history— between its 
founding in 1934 and 1984, that i»— this would have been regarded as a landmark 
decision. Yet the Computer En order cannot yet l>e regarded as such. At least not by 
those of us who have to plan and invest on the basis of it. 

One reason for this is tliat nobody yet knows for sure how synonymous the terms 
"enhanced services" and "information services" are. "Enhanced services," of course, 
is the category of service offering that the FCCs proposed Computer m rules fore- 
see Bell operating compuiies being allowed U) provide on an integrated tmsiB with 
T«sulated services. And "information services" is the category of service offering the 
consent decree bars the BOCs from providing. 

That's how it's been going for over two years now. We get one signal from the 
FCC. Then we get not ooly a different one from the Depaitnwnt of Justice, but a 
different kind of signal, one that incorporates a vocabulary and set of rules foreign 
to those that have been in the making for the mat balf-c«nturv at the FCC. 

What's needed to eliminate this kind of confusion — caussd ot the overlap of com- 
peting policiss— is not a subju^tion of one policy to another. What's needed, rather, 
IS an assignment of responnbility for aoowwing the predominant naturo of conflicts 
that arise in coojunction with administering Uie AT&T consent decree, and for re- 



solving thsse oonfUcta— or reassigning responsibUity for such resolution— in accord- 
ance with appropriate policy standards. 
The Federal Communications Commission, in my view, is the logical institution U 



be assigned such responsibility. By virtue of its charter, its experience, and the safe- 
guards that surround its processes, the FCC is prepared to dengn and execute meas- 
ures in support of policies underlying both the Communications Act of 1934 and and 
AT&T consent decree. 

Needless to say, some of the impedimenta to clear-cut communications policy- 
such as those thrown up by state rwulaton. appellate courts, and Congrsss— are 
necessary and intended ccxnponents of a dnnocratic society's poliqr making proceas- 
es. The energy and effectiveness of the most important of the components of this 
nation's communications poli^ Hairing processes, however, are being unintentional- 
ly inhibited hv the Department of Justice. Inmicolly, the Justice Department is 
having this effect not as an enforcer of the nation's antitrust laws and policies, but 
rather as an agent of the Federal DisMct Court Judge upon whose shoulders fell 
the awesome responsibility of overseeing fulfillment of the AT&T divestiture de- 

GHXKNS TASK 'herculean' 

The task of handling the AT&T antitrust caae, its settlement, and its aftermath 
has, indeed, been Herculean, The speed and skill with which Judge Harold H. 
Greene has singlehandedly fulfilled it, and continues to do so. is an achievement of 
inestimable in^riance. It's an achievement about which the American public is 
probably insufticiently aiqnvciative. Indeed, it warraDts acknowledgment that. 
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tfarou^ his handling of the ATAT case, Judge Greene has earned himaelf a hal- 
lowed position not only in the annals of jurisprudence, but in those of Ameiican 
commerce and public policy, as well. 

BIU. won't DICTURB DBCRBK KKTTBICnONB 

Among Judge Greene's moat vital continuing tasks in this regard, needleoB to say, 
involves oversight of the consent decree's so-called line-of-^usineae restrictions — the 
terms that keep the Bell companies out of manufacturing, "information aervicea," 
and nationwide long-distance services. It is critically important, I feel, that this 
Conunittee, as well as my colleagues in the industry, realize that the legislation 
under consideration here will not disturb theae restrictions. Quite the coDtrary, in 
fact 

By placing responsibility for the decree's administration in the hands of the FCC, 
Senator Dole's bill will assure that those restrictions ai« enforced, interpreted, and 
modified on as objective a basis as U.S. law can fashion. And that, of comae, is he- 
cause of the strict mandates imposed by the communications Act of 1934, the rigor- 
ous criteria of the Administrative Procedure Act, the constant specter of jud£ial 
appeal, re^lar Congressional oversight, and the thoroughly open opportunity f^ 
public participation in FCC proceedings. 

Perhaps most troubling to me about the omMsition to Senator Dole's proposal are 
the arguments being put forth about the FCC's inability — or worse, iU unwilling- 
ness — to enforce the consent decree's llne-of-buainesi reetrictiona. Most prominent 
among these arguments is that the FCC is incapable of detecting discTTmination, 
crosa-subsidization. and other forms of anticompetitive behavior that may be en- 
gaged in by the Bell telephone companies. The argument is put forth ^^t there 
never would have been an antitrust case against AT&T if the FCC was truly t^patde 
of carrying out the responsibilities given it by Congress. 

Prior to divestiture, it was an undenrtandably difTicult task for the FCC— or 
anyone else — to measure AT&T's costs and accurately track their recovers. At letot 
part of the reason for that difficulty was the monolithic nature of AT&T, what we 
then knew as the Bell System. Simply put, there was little or nothing against which 
to compare it, Toda^, thanks to diveatitura, that is no longer the case. Now the Com- 
mission is in the historically enviable position of being able to compare the data of 
the telephone operations of the seven regional Bell Companies against one another, 
Mmor deviations reveal themselves prominantly, precipitate prompt investigatirai, 
and facilitate quick remedial action. Whatever shortcomings may have existed in 
the FCC's ability to monitor the telephone industry before divestiture, in other 
words, have all but been totally dissipated. 

EVIDKNCE OF roc 'PKKJUnGHENT' SPURIOUS 

Another irksome argument being put forth in opposition tn Senator Dole's propos- 
al has the FCC's leadership prejuoging the need for removal of the line^f-buaitMai 
restrictions. If, indeed, the FCC a cWrman has prejudged issues being addressed by 
the Commission, then he is under an obli^tion, an ethical if not l^al one, to recuse 
himaelf from participation in the resolution of such issues, I, for one, am totally im- 
' convinced that Chairman Fowler or any of the other commissioners have prtgudged 
any issues related to enforcement of the consent decree. 

In my view, in fact, the FCCs commissioners are probably the five Waahingtm 
policy makers least capable of arbitrarily doing away with the consent decree's pro- 
scriptions in an all-at-once, "flash-cut" sort of way. And that, of course, is because o! 
the rigors of the FCC's own procedural rules, the strict criteria of the Administra- 
tive Procedure Act, the constant specter of judicial appeal, Congressional overai^it, 
and public participation. Ample safeguards are in place to aasure that no^iw 
happen arbitrarily, capriciously, or in any other unreasonable way at the FOC 
Those of us in the industry are aware — pamAiUy so, at times — of how long it takM 



There is one other factor that I think the committee should consider ii 

the pleas of those who say the FCC's chairman is prejudging consent decree it 

And that is this: Mark Fowler is but one of five commissioners. His is but one of five 
votes. How it is cast, furthermore, is greatly influenced by the deliberatioas and rec- 
ommendations of dozens of professiotul FOC staffers — lawyers, economists, account- 
ants, and engineers, virtually all of whom are dedicated to achieving the obiectivta 
that underlie the Commission's esist«noe. Also, and as I mentioned More, Ctmunis- 
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MSBrily ill-conceived r^ulatioc 

I find the arguments being made about the FCCs inability or unwillingness to 
uphold the proviaiona of the conaent decree to border on hyperixde, and respectfully 
■ubmit that they ahould be diamisaed by thia Committee on the baais of their purely 
apurioua and comectural nature. 

As stated at the outset, tiie problem we are dealing with is the clashing of two 
important national polidea. Ilie enforcement of one ia gatting in the way of the en- 
fbrcmnent tiS the other, the issue is a practical procedural one: how to reaolve the 
■ubatantive issues involved in administration of the consent decree in such a way as 
to reduce the clashing of these policies. 

1 feel that assignment of conaent decree administration responaibility to the FCC 
ia the "right" aolution of this problem for two reaaons. lirst, the commiasion ia the 
proper agency for carrying out the nation's communicationa policies — it'a the agency 
apptHoted by Congress to do that job. And second, the Commiaricm — by virtae M 
competition supplanting monopoly as the preferred mechanism fbr achieving our 
natiooal communications policy ocjectivea and by virtue of legialative mandates to 
bar diacrimination — is empowered and experienced at protecting againat unfair com- 
petition. 



The alternative to Senator Dole's proposal would be U) leave responsiblity for en- 
forcing the consent decree with the Court's surrxigate, the Department of Justice, 
which (1) does have reaponaibility for enforcing the nation's poUciea againat unfair 
competition, but (2) does not have responaibility for carrying out the nation's com- 
municationa polidea. 

In thia re^id, 1 cannot help wondering why some in my industiy have been so 
quick to criticize Senator Dole's measure whMi certainly uiey must recognize that 
no forum other than the FCC can aasure aa objective an analysia of consent decree 
enforcement issues. The District Court overseeing the AT&T decree is not under the 
cmstraints that apply to the FCC, and could, virtually with the stroke of a pen, 
remove one or all cA the Une-of-busineaa restrictions. It and the Justice Department 
could bring about such a result without giving the kind of public notice that must 
accompany FCC action, and without pubUc participation of the kind that must ac- 
company FCC proceedings. So, too, could this Congreea unilaterally eliminate the 
consent decree reatrictiozis. Indeed, legislation tow^ such an end has been intro- 
duced in the House of Representatives. And it's been cosponsored, I understand, by 
almost enough Membera ik Congreas to pass the meaaurel 

What tiie telecommunications indusby needa— and what we are all striving for, 
tboee of us on both sides of the Dole bill— is a mechaniam to assura the most objec- 
tive analysis possible of iasuee that ariae in coiuunction with the ctxisent decree's 
line-of-business restrictions. 1 believe Smator Dde's bill ^vea us a method for fbr- 
mulating and carrying out federal communications policy and fbr enforcing the 
terms of the AT&T consent decree in the moat objective way poodle, and in a way 
that provides the highest degree of public protection. 

By transferring responsibiUty for enforcing the conaent decree's terms to the 
agency to which congreas baa entrusted the nation's communjcations policy, the en- 
actment of Senator Dole's bill will represent a giant step toward reducing the coatly 
and timeconsuming confusion that currently prevails among U.S. auppUera and 
uaera of communicationB equipment and aervicee. The FCC will resolve communica- 
tions policy related conflicts within its own rules, v^iich, on account of Senator 
Dole's measure, will encoropaas the consent decree's terms. With the enactment of 
legislation of the kind proposed by Smator Dole the Congress will not only be reduc- 
ing uncertainty, but you will be spurring innovation, speeding competition, and 
fpaTJmiring coHSUmer choice. Further, you will drive employment in communica- 
tions service and equipment^provisioning businesses to levels commensurate with 
demand in markets that are open and free — important ends of all U.S. public policy. 

DOLE BILL NOT A 'QUICK FIX' 

The deliberations over this legislation bring to mind some time-honored wiadom 
about Uie virtues and vices of getting all— or getting nothing— of what one wants in 
life. The wisdom, if I recall it correctly, holds that there are but two tragedies in 
life. The fir«t is not getting anything of what one wants. The second, and moat 
tragic of tragedies, is pMing all of what one wantal 
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Hy industry friends on boths sides <^ this debate would do well, I suggest, t« heed 
seriously this adinonition. 

If those favoring passage of this bill are assuming their position out of an expecta- 
tion of a "quick nz," or hasty exit out from nder the consent decree prohibititma, 
then they would do well to reflect on the laboriousneas of the FCCs procedures. His- 
toiy and law dictate that nothing occurs quickly at the FCC. And notwithstanding 
the allied predilections of the current leadership there, nothing doe» happen pre- 
dpitou^ at the FCC. 

And those opposing passage of this measure out of an expectation that preserva- 
tion of the consent decree's jurisdictional status quo will somehow isolate or protect 
them from new competition would do well to recot^nize the ease with which JiMbe 
Greene or this Congress can remove such protection. The consent decree restnc- 
tioDS — or the entire consent decree itself— can be vacated with a single sboke of the 
Judge's pen. For Judge Greene, there's no messy Administrative Procedure AJA with 



which to contend: no time-consuming notices of proposed rulemakings, commenta, 
reply comments, reports and orders, further notices of proposed rulemakiDgs, and 
reconsideration actions. Just a stroke of the Judge's pen— jutlidal fiat, if you will— 
and the consent decree restrictions can all be gone. Needless to say, they could just 
as easily be vacated l^ Congressional flat. 

Those taking a position on this bill to achieve either "quick fixes" or to forestall 
competition should recognize the tragedy they are inviting — for themselves, for con- 
sumers, and for America's future. 

I am not submitting this testimony to achieve a "quick fix" in which I would have 
a vested interest. Nor am 1 appearing to protect myself from oncoming competition. 
Rather, I'm here to endorse a right, correct, and rational approach to resolving the 
contradictory federal government decision-making processes that are wreaking 
havoc in the way Americans gain access to needed communications caftabilitiee. 

Senator Dole's proposal is the right solution to a difficult conflict caused by the 
clashing of two important public policies. I commend this Committee s, and the Sen- 
ate's, prompt and favorable consideration of it. 

Tlunkyou. 



S. 2565 should not be amended; it should be tabled. Commerce Committee Chaii> 
man Danforth is correct in recognizing that the bill introduced by Senate M^jori^ 
Leader Dole does not adequately protect ratepayers and competition, but under 
present circumstances it would be pointless to attempt to cure the deficienciea of 
this Icsielation by amendment. Congress should simply abandon its consideration of 
S. 2565 for this year. 

The premise of the legislation is dubious, at best. S. 2565 would amend a judicial 
order by ousting a federal court of jurisdiction over an antitrust consent decrae. lie 
authority to determine whether (and under what circumstances) the Bell Operatdi^ 
Compames ("BOCs") should be ^rmitted to enga^ in activities from which they 
now are prohibited would be stnpped from a distmguished jurist of wboae acti<au 
the BOCs have no reason to complain. Jurisdiction over the provisions of the Modifi- 
cation of Final Judgment ("MFJ") would be transferred to a regulatory agtmej 
which has already expressed its displeasure with the line-of-business limitations- 
even though it has not yet received any public comments addressing the ismie. 

At a minimum, Congress should defer any action involving the MFJ until 1987. 
The l^islative agenda is crowded; there is little time remaining in the 99th Con- 
gress; and Senators and Representatives do not have time for careful study of the 
complei arguments for and against retention of the MFJ and preservation of the 
District Court's author!^. Moreover, consideration of S. 2565 would interfere with 
the triennial review of the MFJ, a process which should be permitted to go forward 



members 



IDCHA is a trade association of U.S.-based companies which manufiKture biglt- 
tchnology equipment used in computer (data) communications. Together, IDCHX'i 
•embers directly employ over 10,000 people, primarily in Alabama, California, Ooa- 
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twcticut, Florida, and Massachusetts, but also elsewhere throughout the Nation. 
IDCltlA's membera typically export on the order of 30 percent of ^eir output. 

Most equipment n«duced ay IDCMA members is used as customer-premises 
equipment (CPE"), out some is also used by cairierB in their regulated transmis- 
sion networks. Most domestic users of the modems, multiplexers, network manage- 
ment Bystems, etc. produced by IDCMA members are Fortune 1000 companies, but 
many smaller companiea are also developing substantial data communications re- 
quirements. Innovation in the "datacomm equipment market is rapid, and competi- 
tion is robust. BTigting suppliers are meeting the needs of carriers and users alike. 

IDCMA was formed in 1971 to promote fair competition in the data communica- 
tions equipment marketplace. As independent companies, IDCMA members have la- 
bored long to eliminate impetUments to fair competition established by those tele- 
cnnmunications common carriers which have afnliatad equipment manufacturers. 
IDCMA has participeted actively in numerous proceedings bobre the Federal Com- 
municatione commission, has contributed constructively to congressional considei^ 
ation of telecommunications issues, and has vigorously supported the Government's 
efforts to obtain a judicial remedy to persistent antitrust problems through the 
United States v. AT&T antitrust litigation. 

DISCUSSION 
IDCMA is at a loss to underatand Congressional efforta to enact S. 2565 this year. 
Virtually everyone recognizes tliat the bill involves complex public policy consider- 
ations with sif^iificant long-term implications, and moat member? of Congrees would 
concede that they have, at present, only a limited understanding of l£ese issues. 
Congress should not tegietate before it has had an opportunity for careful delibera- 

The 99th Congress has an ambitious agenda, and very little time to complete it. 
Numerous appropriations bills, a massive overhaul of the tax code, and internation- 
al trade legislation are but a few of the important issuee which remain to be ad- 
dressed in the dl^ remaining before adjournment sine die. Under these circum- 
stancee, there is no opportunity for the careful study and reasoned debate that is 
indispensable to prudent telecommunications l^islation. Both the very brief time 
alloired for Commerce Committee hearings on this bill and the lack of particiration 
by the Judiciary Committee in tJie process further underscore the impoesibility of 
enacting responsible MFJ-related l^ialation in 1986. 

Nonethelras, the BOCs seek to stampede the Congress into precipitous action. 
Why? Because their only chance to secure enactment of legislation such as S. 2566 
is to incite action before legislators adequately understand what they are doing. 

If Congress takes the time for careful study of this l^islation, it will recognize 
that proposals to amend the MFJ or to tranner jurisdiction to another agency are 
utterly misguided. There are numerous reasons, but several warrant emphasis: 

Growing competition in telecommunications equipment, CPE, long distance tele- 
phone service, and information services will be jeopardized. 

Telephone ratepayers will pay inflated prices for essential transmission services 
to subsidize BOC diversification. 

The FCC has not adequately protected ratepavers or competition, and it has al- 
ready filed formal commenta with the District Court urging the elimination of the 
line-of-businees restrictions. 

The independence of the judiciary will be compromised, and fiiture antitrust vio- 
lators will De encouraged to seek legislative relief from their negotiat«d consent 
agreements. 

IDCMA discussed these and other issues in detail in comments submitted to the 
Commerce Committee on July 3 (coot attaclted). The overwhelming majority <^ 
other parties that filed comtnenta in uie "paper hearing" expressed similar views. 
In contrast, the BOCs presented strained amunente tliat amounted to little more 
that a plaintive plea to enjoy "the same freedoms as AT&T," but they are unwilling 
to pay the price that AT&T did: divestiture of its local bottleneck transmission fa- 
cilities. 

In their written submissions to the Committee, the BOCs did not explain away 
their antitrust problems of the past or demonstrate how a recurrence of those prob- 
lems can be avoided if the MFJ^s line-of-business limitations are relaxed. The BOCh 
did not identify any unfairness or impropriety in the administration irf the MFJ by 
the U.S. District Court (Judge Greene has, in fact, approved all but one of the more- 
than-five dozen waiver recjuests so far a4judicated). Tlie BOCs did not provide an 
honest accounting of their massive losses in their unregulated businesses (other 
'■"""' ' " . - — jy pjipfii^ whi^ are 
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that it elicit this infonnation). The BOCe did not explain why it ia so important for 
Congress to l^iolate on the very eve of the triennial review process in which they 
will have a Aul opportunity to seek whatever changes they wish in the MPJ (to 
date, the BOCs have not even asked the Court to grant the relief which they expect 
the FCC to grant them if S. 2565 is approved). 

In short, the BOCe have not addressed fundamental issues that warrant careftil 
consideration before any legislation is enacted. Nor have they demonstraited any 
sound reason why Congress should address this issue at this time. 

To be sure, if Congress does decide to legislate, it must devise sound measures to 
^otect ratepayers and competitors against renewed anticompetitive conduct; the 
FCC cannot ;ust be given a ''blank check" or told only that it should be guided by 
the "public mterest. After all, the Commission's view of what the public interest 
requires may well differ from that of the Congress, the Administration, vaiioua 
classes of twecommunications usera, or other industry participants. Thus, to mini- 
mize the dangers of predatory conduct, any legislation that could permit the BOCs 
to engage in manufacturing of telecommunications equipment and CPE would need 
to include safeguards to edoress, inter alia, the foUow&ig concerns: 



cilities and forthcoming changes ii_ ._._ 

gain access to such network information before the same information is made avail- 
able to independent manufacturers, competition will inevitably suflbr. 

In their provision of regulated transmission servicee,the BOCs acquire valuable in- 
formation about their customers' communications requirements, trafiic patterns, 
and future equipment needs. This information, too, can be extremely valuable to a 
manufacturer, and if such information is exploited to the BOCs' competitive benefit, 
they again will enjoy unearned advantages over their independent competitors. 

In the past, the BOCs purchased equipment from their affiliated manufacturer re- 
gardless of whether better quality or better pricee were offered by indepmdent man- 
ufacturers. The inflated prices of the equipment purchased from their afflli<it4T 
could be passed along to captive ratepayers through higher telephone bills. A recur- 
rence of this type of conduct would put further pressure on local telephone rates, 
deny independent manufacturers a mqjor outlet for their products, and limit the 
array of products available to the consumer. 

To sell equipment to the BOCs, independent manufacturer must be prepared to 
reveal highly sensitive technical and financial information. If the BOCs themselves 
are competitors of independent manufacturers, such discloeuree may be inhibited, or 
the information conveyed may be misused. 

The BOCe can control the technical interoperation characteristics of their trans- 
mission services. They can easily ensure that the standards accommodate their own 
equipment, but not equipment ;npduced by independent manufacturers. 

The BOCe can con^l the timing, the geographic deployment, and the pricing at 
their transmission services. Any one of these may be mampulated to facilitate soles 



of their own equipment, or to forestall sales ot their competitors' equipment 

The complexiU of the issues extends beyond factors that affect tlie competitii 
environment ana the welfare of telephone ratepayers. Other substantive ana proo 



jural issues must also be considered. For example, on a substantive plane, how 
should the lefdslation deal with the likelihood that successful domestic manufactur- 
ers would he diq>laced bv offshore BOC operations, depriving Am^icans of deairable 
high technology jobs and worsening the Nation's balance of trade? From a [wacednr- 
al standpoint, what requiremente should be eetablished te address such issues ss 
prejudgment, discovery, participation by all interested parties, and thorough judicial 
review of agency action? 

At present, there is no consensus as to how any of the foregoing matters should be 
addressed. Indeed, even the Administration has not yet articulated its view as to 
whether the BOCs should be permitted to engage in any of the three m^jor pnrfiibit- 
ed lines erf business and, if so, what procedural and subetantive safeguards should 
apply. Yet all of these issues must be considered, and a record developed, before the 
Congress can give prudent guidance to the Conunission. And, even if there were a 
consensus as to how these issues should be resolved, drafting and refining the spedf- 
ie legislative language to achieve the desired resulte would consume weeks, and 
pndub^ months. 

Thus, there are insurmountable obstacles to the enactment of responsible telecom- 
munications l^islation this year. That being the case, what purpose is served by 
undertaking a Tegislative exercise during the time remaining in the 9ftth CongrsHf 
From the BOCa perspective, the obvious answer is: approval of S. 2665 Iw tlie 
Senate, or even by the Commerce Committee alone, "sends a message" to Jmke 
Qreene. But this is not an appropriate legislative fbnctioa. It is (MW thfig to "aeaa a 
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ge" to a r^ulatory agency which is, after all, a "creature of CongresB." It ia 
quite another thing altogether to "send a message" to the judiciary. 

CongresB can, of course, amend the laws, but the MFJ results from litigation 
under the Sherman Act and S. 2565 does not propose to amend the antitrust laws. 
Congress may not (and even if it could, it should not) amend a judicial decree or 
deprive the judiciary of power to enforce its judgments. Our constitutional scheme 
assumes that the judiciary is, and must be, independent. S. 2565 represents an as- 
sault on this independence, and even the consideration of this l^slation at this 
time presents a significant risk of brining improper political influence into a pend- 



legislation. Under existing circumstances, S. 2565 should not be further considered. 

QUBTIONS OF THB ChAIBMAN AND THB ANSWEBS 

Queation. Should the fbrum for administering the MFJ be changed? If bo, what 
forum<s)— should have jurisdiction? 

Answer. The forum for administering the MFJ should not be changed. Several 
points are relevant here. 

1. The Decree can properly be administered only with a fiill understanding and 
appreciation of the anticompetitive conduct that made the Decree necessary. U.S. 
DisMct Judge Harold Greene heard months of testimony and knows much better 
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!s retain the opportunitiea and the incentive to impede (»mpetition. 

The MFJ is the product of two antitrust cases instituted by the United States: 
United States v. Western Electric, which was commenced in 1949 and settled with a 
consent decree in 1956, and United Stales v. AT&T, which began in 1974 and led to 
the MFJ in 1982. This litigation involved what are now eight ouuor U.S. corpora- 
tions which, although subject to the Communications Act oflSSi, as amended, sub- 
stantially affect numerous business which are not regulated under auch Act. Accord- 
ingly, it was and is appropriate for the BOCs' activities to be addressed under the 
antitrust laws and in antitrust forums. 

2. There are no good reasons why jurisdiction should be removed from the District 
Court. 

The Court has been extraordinarily lenient in granting waivers of the MFJ's line- 
of-business restrictions. So far, more than 70 waivers have been granted. Only one 
has been denied. 

the Court is required to grant additional waivers if the BOCs can demonstrate 
that there is no substantial possibility that they could impede competition in the 
markets they seek to enter. Where the Court ernmeously to deny a waiver request, 
thepetitioning BOC could redresa the error through judicial review. 

The Court soon will conduct a comprehensive review of the continuing need for 
the line-of-business limitations. The Justice and Commerce Departments are cur- 
rently preparing reports that will lay the factual predicate for this review. The 
BOCs mil ptftidpate fully in this process. 

3. There are compelling reasons why jurisdiction should not be transferred away 
from the District Court. 

Enactment of unprecedented "courtetripping" legislation would undermine the 
independNice of the judiciary, contravene the purposes of the Tunney Act, and en- 
courage past and future antitrust violators to seek political "relief from judicial 

The judicial process is the beet mechanism to ensure reasoned dedsionmaking, 
with fi^ participation of all interested partiee and all relevant facta and consider- 
ations expressed openly on the public record. 

A majority erf the Commisdoners at the FCC have already publicly expressed the 
view that the MFJ restrictions should be jettisoned, even though they have not been 
presented with the complete record needed for informed decision-making on this 
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B crucial determination in the antitrust case, based on the testimony (rf two 
former chieb of Uie FCCs Common Carrier Bureau and other experts on the regula- 
bny process, was that "the Commission is not and never has been capable of effec- 
tive enforcement of the laws" insofar as the Bell System is concerned. United States 
v. AT&T, 552 F. Sun), at 168. lUs conclusion was attributed to "structural, budget- 
ary, and financial defidencieB within tfaa FCC" aa well as the naoorces and com- 
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plexi^ of the Bell Sjrstam companies. None of these problenu have been eliminated; 



are necessary? Should different criteria be used for reviewing differeDt reetrictitHit? 

Answer. Section VIII(C) of the HFJ establishes the appropriate standard: "Hie re- 
strictions imposed upon the separated BOCs . . . shall be removed upon a showing 
hy the petitioning BOC that there is no substantial possibility that it could use its 
monopoly power to impede competition in the martet it seeks to enter." liiis stand- 
ard should be applied to all types of diversification proposals. 

Use of this standard will, of couise, produce different results in the case of diffsr- 
ent proposed ventures. There is little danger in allowing the BOCs to market res) 
estate, for example, and they have been authorized to do so. There is substantial 
danger to competition in allowing a BOC to manufacture equipment that irill be 
connected to the BOC's local exchange "bottleneck" or equipment that will be usad 
in the network and therefore dictates interoperation charactMistics for CF^ Tht 
likelihood of anticompetitive conduct is so great that the BOCs have not even at- 
tempted to make Section VlIl(C) showing in the case of manufacturing for the do- 
mestic market. 

Quettion. What effect would modification or removal of the restrictions have on 
labor? 

Answer. Removal of the manufacturing restriction would substantially lessen 
equipment competition in U.S. markets and, as a consequence, make U.S. pradu^ 
less competitive in world markets. This, in turn, vrould cause the loss of U.S. jobs. 

Question. How is the range of telecommunications products and services available 
to craisumers affected by the restrictions? 

Answer. The Decree establishes opportunities for numerous firms to ctmipete vig^ 
orously with one another without fear of being destroyed by companies wluch con- 
trol "bottleneck" transmission facilities and which possess the resources and \i» 
will to use their market power to ^in unfair advantages over their smaller oom- 
petitors. The natural consequence is that innovation and price competition are 
flourishing as never before, and consumers can now choose frcon a much greater 
array of equipment and service offerings. 

Auo, the BOCs now mnerally buy the best equipment available, selecting from 
thoussnds of preduda fohnd by hundreds of manufacturerv. This arrangement de- 
livers better quali^ service to the consumer than did the previous system, whm the 
BOCs purchased equipment primarily from their fiff^linta^ manufacturer and inde- 
pendent manufacturers were foreclosed from this market. 

Question. How are the prices and rates of telecommunications products and asrv- 
icee affected by the restrictions? 

Answer. As noted above, the competition made possible by the MFJ stimulates 
price competition as well as innovation. Prices for all tjrpes of CPE, ranging frtaa 
simple telephones to 1,544 million-bit-per-aecond data umts, have fallen rapidly and 
will continue to decline so long as a competitive environment is maintained. 

Were the manufacturing restriction to be removed, the adverse effect on prices 
would be twofold. First, diminished CPE competition would mean diminished price 
competition. Second, the inevitable use of ratepayer funds to c ro ss n ubsidiae the 
BOOs' CPE design and development would inflate the rates charged for basic tele- 
phone services. 

Question. What trade implications would modification or removal of the restrio- 
tions have? 

Answer. In the case of manufacturing, removal of tlie restriction would weakoi 
the independent manufacturers who are highlv successful exporters (IDCMA mon- 
bers, all of whom do their manufacturing in tiie United States, successfully ezpnt 
approximately 30 percent of their output). To the extent that independent manuAc- 
turers lose their domestic sale base to ttie BOCs, they will find it much more diffi- 
cult to sustain the research and development and the economies of scale that pennit 
them to export successfully. Meanwhile, the BOCs are likely to be very unsuccessful 
in tlieir overseas endeavors, just as was the predlvestiture Bell System. The net 
^ect will be a worsening of the trade balance, especially if the BOCs' foreign manu- 
facturing operations displace exports from domestic manufacturers. 

Question. What effect would modification or removal or the restrictions have on 
completion? 

Answer. As the attached paper discusses in detail, removal of the manufacturing 
restriction would imperil competition in CPE and telecommunications equipmuit 
manufacturing. There are numerous mechanisms l^ which the BOCs can compete 
unfairly in the manufacturing market: CToe»«ubBidie8: discrimination in the eMab- 
liahment of network standards; discrimination in the disclosure (rf network infbrma- 
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Uod; discrimiiiation in the provision of essential transmission servicci^ misuse (rf 
aoceas to customer information; etc. 

Whsnever there is a sufficient change in circumstances that the BOCs' eatry into 
the manufacturing business would not imperil competition, the Decree provides tliat 
the restriction must be removed. 

Question. What safeguards, such as cost accounting requirements, structural sepa- 
ration, or ccmgressional or r^ulato^ oversight, should be put into place before re- 
strictioDs are modifiad or removed? Would such saf^rnards be practical? Would they 
beefEsctive? 

Answer. There are so many different ways in which the BOCs could compete un- 
harly in equipment manufacturing that no set of alternative safeguards could suf- 
fice to prevent anticompetitive conduct were they permitted to engage in manufac- 
[. Separate subsidiaries do make anticompetitive conduct more difBcult to ao> 
' h and somewhat easier to detect, and the Court has determined that a aep«- 
nte suDsldiaiy requirement is a sufficient safteuard in the case of activities (sudi 
am real estate marketing) which are not related to teleounmunications. (Incid^ital- 
Ij, it was the BOCs themselves that persuaded the District Court to adn>t a sepa- 
rate subsidiary requirement, even though they have contended to the FCC that sep- 
arate subeidiaries ore inefficient and unneceasai^). 

Were the BOCs to be permitted to engage m e 

ments would be needed to minimize the prospects o __„„ 

described in the attached paper. At a minimum, these would include reouirements 
for (1) complete structural separation of all CPE research, development, design, and 
fobrication activities and arm's-length dealings bstween r^culated and unregulated 
activities, (2) comprehensive cost afiocation rules governing both regulated and un- 
regtilatad activities; (3) complete, prompt, and non-discrimmatoiy disclosures of all 
network information which affects the interconnection or interoperation of CPE; (4) 
simultaneous disclosure to indqiendent manufacturers of any custmner information 
made available to the affiliated manufacturing entity, on the same terms and condi- 
tion; (5) competitive procurement of preducts and services; and (6) a duty of fair 
deaUng imposed on all employees of the regulated entity to ensure Mr and non- 
discriminatory treatment of unaffiliated manufacturers. 

Of course, tor any such scheme of behavioral r^ulation to have any chance of 
success, the agency charged with oversight would have to have substantial financial 
'--" -inel ree —' '" ■---"- •• - ^ — .-. ... . . -- 
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concern that "[rjecent developments in governmental policy point to a fiirther re- 
duction in the RindinK, the authority and hence the effectiveness of regulatory agea- 
ries such as the FCC." United Slates v. .47%?; 662 F. Supp. at 168 n. 167. Acconunf- 
Iv, a fair evaluation of the situation would cause one to seriously doubt if there is 
uw capability of adequate enforcement. 

Under the present circumstances, the BOCs present such a threat to competition 
in manufacturing that reliance on measuree short of an absolute prohibition would 
be singularly inappropriate. 

Statehxnt of International BusiNias Machinbs Cobpokation 
International Business Machines Corporation ("IBM") has a keen interest in the 
development of America's increasingly interdependrait infbrmation processing and 
telecommunications industries, IBM is a provider of telecommunications equipment, 
information services, and information proceariny equipment and is a large user of 
telecommunications services. For these reasons, it mb participated for years in tele- 
communications policymaking proceeding in tite Ccmgress, at the Federal Commu- 
nications Commission ("PCC1, and befbre other governmental agencies. 



States should have as its compatible objective the promotion of innovation and effi- 
ciency in telecommunications. IBM believes that both objectives can beet be 
achieved by relying on nonregulated competition wherever possible. Competition 
will promote the costconsciousness of the dominant carriers, reduce prices, stimu- 
late mnovation, and generate a wider range of service alternatives. 

To enable competition to provide these benefits most effectively, the dominant 
carriers should participate in nonregulated markets with appropriate safeguards to 
snaoi* that competiton ore not unnir^ dtoadvantagod and ratapayers are not bui- 
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■ ■hottU be opened tip to CBDt- 
petitioD wbert tetimtAcgf mskc* tine fteeiblc. Tod^, tedtaeiogj pmnitB aai regn- 
ktioM R«clndM eompetrtion in aome beak HrriocB. Competitiaa ahoold be permit- 
tad, and ofwe audi a erwk t » face e^Ktrm co mp e titi aw, tbejr ritoold be deregulated. In 

the long ran, deregolatioD can aupfriant Hfeguarda m the meaoa of la iim a 

haaftbr, conipetitnc tdecamnninicationa marke^ilace. Co mp e dti oM in tekcommnni- 
catioBS markets will tfan* be beat aerved bj advancing on both fronts at once: As the 
dominant carrien are alkured to increase t' ' 
ntarketplace in accordance with wrf-^iMwA* 
former Bell OperatiiK Campliniea' ("BOQi"^ 
naoual; redoccd bj aUoning com p e titi cn in b 

In lus testimony before this Committee on H-r*-t..k^. iQ, j^g^ pQQ cSiairman 
Fowler suggested that the CoogRas riwuM reassert control over titi«t>^n| telecom- 
munications policy If the Co ugl sas decidta to a4tuat national potv^ in this area, it 
sfaoold give lae FCC guidelinss to follow in implementing that ptiKy. IBU submits 
a number of recommwidations concerning areas that merit iiiiiiiUMiiiiiiiil attentioB. 
Our rec<»nmendat(ona have the common theme of reinforcing the national policy <rf 
reliance on coropetiticm in the provision of telecommunications and related goods 



First, Congress should reaSum tbe need to establish and enforce effective non- 
structural saf^uards to prevent improper cross subaidiea and discrimination as tbe 
dominant carriers are allowed to participate in the competitive marii^lace without 



tural saftguards, but that process is not yet complete. These safeguards a 
tial fin- any corporate structure that combines both regulated an' — 
thrities and thembre creates incentives to engage in practicee tl 
petitive marketplace. 

Second, Congress should estobliah a , 
additional nonregulated businesses: a reduction u 

vent ctHupetitive entry by others into the basic sei , 

by the BOCs. The bamers to entry should drop on both sides at once, allowing the 
BOCs into telecommunications-related areas in which tb^ have not previously par- 
ticipated and allowing new entrants to compete against the BOCs basic services 
whsrever competition is feasible. This quid pro quo will promote the development of 
innovative communications services and of new technologies, mating competition 
feasible in more and more areas of telecom m u nicationa that may once have been 
considered natural monopolies. It also will reduce the inherent ability to discrimi- 
nate in the provision of basic services, and, by ahrinking regulated ratebaaes rela- 
tive to competitive activities, it will reduce the potential for any improper cross-sub- 
sidization at the expense of the ratepayer. 

Third, Congress should strenghten the FCC's ability to achieve these procoropeti- 
tive objectives through legislation expressly reafFirming that the FCC h^ authority 
to preempt stete regulation which would frustrate these <^jective8. The FCC has 
prcnierly asserted ite ultimate authority to jireempt local regulations inconsistent 
Witt) national telecommunications policy, but its preemption power has been clouded 
by recent court decisions. Congress should encourage the states, and give them the 
opportunity, to act consistently with the nationalpolicy of competition in telecom- 
munications. At the same time, in giving the FCC explicit responsibility over the 
BOCs' entry into nonr^ulated busineaaee, Congress should also give the FCC the 
necessary authority to fuMU that responsibility. 

Finally, Confess should give careful attention to the implications at domestic 
telecommunications decisions for international trade. Any action should be consist- 
ent with the special emphasis placed by the United States on open access and pro- 
curement policies. The United Stetee, with the largest and most competitive tele- 
communications industry in the world, is tbe model for many other nations with 
which Americans do buamees. The FCCs recent proposal potentially to backtrack fay 
reregulating certain preducte and services that are now nonregulated could adverse- 
ly influence the trend toward liberalization elsewhere. Similar trade considerations 
should be taken into acocunt in effecting any elimination of the manufacturing re- 
strictions on the BOCs. Congress should make clear that any new policies in this 
area are not intended to reduce access to the U.S. market for any supplier. 

We discuss each category of recommendations more fully below. 

t, BTFEcnvx NONsntucTURAL sArsdUARne 
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3 CCrrr working EToup charged with developing 
n- intesrated aervicea digital netwcwks ClSDNs") is c 
txttttO, those standaTda should aocommodate d '" ' 



H considering to what 



aerricee. Any congreMioiial action in this area si 

Ush its initiativs and resume its procmnpetitive course. 

International trade implications should be assessed also in connection with any 
removal of tfae line^f-business reetrietions on the BOCs. If the BOCs are authorized 
to manufocture telecgmmunicationa equipment, consideration should be given to 



rq>resratatives of foreign fforemmenta, U.S. govemment representatives rely o 
open nature of the American marketplace fit advocating a reciprocal openness to 
U.S. suppliers abroad. Foreign governments cannot be expected to continue to open 
th^ equipment marketplaces to U.S. vendors if they perceive that the United 
States is reverting to a market structure that will as a practical matter preclude 
their companies from selling here. 



IBH has conunented in several FCC proceedings on the nonstructural safesuards 
that are necessary to protect ratepayers and competitors from the adverse effects of 
improper cross-sulwidiee and discrimination when dominant carriers participate in 
DOnregulated busineeaee. IBM's key recommendations with respect to sucii safe- 
guards are summarized below. 
A. Accounting and Coel Allocation 

In its recent Computer m Order, as in the AT&T Structural Relief Order, the 
FCC recognized that an accurate identification and full distribution of direct and 
common costs is the obvious first requirement when a regulated company ia permit- 
ted to engage in unseparated nonrc^ulated ventures. The dominant carrier has an 
incentive to £avor its shareholders rather than its ratepayers (who are not in a posi- 
tion to "vote with their feet") in apportioning coats, investments, and any efficiency 
benefits achievable throu{^ intraration or sharing, thereby giving its nonregulated 
venture an unfair competitive edge in the marketplace at the ratepayers' espense 
and reducing the shareholders' risks in competitive linee of business. 

The FCC does not yet have regulations in place to specify the coat allocation and 
accounting prindplee and procedures that will apply when dominant carriers 
eng^e in nonregulated busineasee on an unseparateci basis. The formulation of such 
mnilations is the ottjective of the FCC's pending Joint Coete Proceeding, in which 
IBM has submitted recommendations. Anv legislation in this area must be some- 
what general, allowing the FOC to define the requirements in more detail. However, 
a hw basic principles should guide the FCC in its work, as described below. 

Carriere should be requir^ to maximize direct assignment of costs that benefit 
ooe activity or the other to the subsidiary ledgers for the regulated and nonregulat- 
ed operations. Before a dominant carrier is permitted to share resouroea between its 
regulated and nonregulated activities, the carrier should be required to have in 
idace an approved cost allocation and accounting plan ttiat distributes the costs and 
riaka of all the reaourcea aaaociated with the two daaaea of activities in an dnective 
and Buditable foshion. The cost allocation and accounting system must identify and 
distribute all of the recorded coate incurred to benefit each of the two sectors. Some 
of the BOCs advocate a form of incremental costing rather than the fully distributed 
costing ("FDC") that the FCC has long required to separate rt^culated and nonregu- 
lated costs. Others accept the FDC is the proper approach in general but ask for 
exceptions when a service offered with ratemse fatnlities is later deregulated or 
when assete justified initially for the ratebase are later shared to preduce revenuea 
in nonrcoulated businesses as well. Such exceptions diould not be permitted. 

The PuC ^ould continue to require FDC methods, preferably ttuiae relying on his- 
torical rattier than projected coete (which are more difficult to audit and to reconcile 
with actual incurred coats). To allow incremental costing would be to assume that 
the ratepayers "would have incurred the expense anyway" and that new applica- 
tions for old assets are essentially "free." However, it is far more appropriate te 
treat each service for which a resource is used as having caused the coat of that 
reaouce in proportion to its share of the use. That approach is necessary to avoid 
fiving earner* an incentive over time to aeek te justify imposing oa nitepajen the 
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tivity and unpaired ability to (»mpete in international marketa. The ultimate aolu- 
tion to these problems U the introduction of competition against the carriers' regu- 
lated services, wherever technolof^ makes such competition feasible. The solution to 
the bottleneck problem is to elimmate the bottleneck. 

Competition in bade services offers the promise of using technological advancee to 
achieve tower costs and wider choice for end usen of oil tdecommunications-relatad 
services. Unfortunately, as technology is making c omp e titi on in basic ae rvi cea is- 
creasin^ly viable, competition is often prevented ny artificial means — such as mitry 
regulation and practices that give the carriers' regulated offering an unwarranted 
price or access advantage over their incipient rivals. For example, the BOCs have 
Qrpicallv oppoaed competition in intra-LATA toll service, although the tedmolcsy is 
available to make this market as competitive as the interstate and inter-LATA Rag- 
distance marketplace. They have similarly oppoaed resale of local tel^hone service 
and shared telecommunications services CSTS"), arguing that state r^ulators 
should forbid office and condominium tenants from acquiring their own switches 
and concentrated trunk lines or should subject them to burdensome common carrier 
regulation. Similarly, most BOCs offer packetewitched data services under tariff 
and seek, in Phase U of the FCCs Computer III proceeding, to incorporate presently 
nonregulated protocol conversion services into the tarined packet offienngs. Yet 
both services are admittedly competitive and have been offered for years by inde- 
pendent, nonregulated data networks and database vendors. 

One way to open basic service markets to competition would be to give state com- 
misaions the firat opportunity to achieve these objectives, with the rcC authorind 
to act only where states fail to do so. Alternatively, the FCC could be encouraged to 
authorize competition in local basic services where feasible (as it hss for intentate 
services) and to deregulate such services as they become effectivdly competitive. 
Whatever mechanism is used, the goal should be the same; "nie BOCs would be al- 
lowed to enter new competitive areas as the legal barriers are removed to competi- 



We recognize that federal action with respect to local services inevitably raises 
issues of preemption of state r^ulatory authontv. As we now discuss, we believe it 
is increasingly important to ensure that the FCC will have authority to implement 
federal telecommunications policies on a nationwide basis. 

m. FCC AuTKORrrr to iuflemknt national tklbcc^imunicationb folict 
The BOCs can reasonably be asked to cooperate in opening up competition where 
it is feasible in basic services as a quid pro quo for entry into new nonr^ulated 
areas themselves, but the FCC's power to enforce such a result in the face of con- 
flicting state i«^[iilation is subject to some uncertainty as a result of recent court 
rulings concerning the FCCs preemption authority. Congress should encourage Uie 
states, and give uiem the opportumty, to implement procompetitive polides. Caor 
tmsB also should clarity that the FCC has the authority, judiciously asserted by the 
FCC in the past, to preempt state telecommunications r^ulation when it finds that 
such regulation impairs the implementation of national telecommunications policy. 
This will assure that the removal of line-of-business restrictions on the BOCs can be 
accompanied by effective nonstructural safeguards and by the removal of artificial 
restrictions on competition in basic services, 

IV. international trade 

Increasingly, U.S. telecommunications policies affect not only international tele- 
communications to and from the United States but also the development of telecom- 
munications policies in other countries with which Americans trade and in which 
tiiey do business. All those involved in formulating U.S. policies in this area (diould 
be alert to the international trade implications of uioee policies. 

Recent actions in the United Kingdom, Canada, Japan, the Netherlands, and else- 
where demonstrate a trend toward liberalization of national telecommunications 
policies. These steps presage a major movement among our trading partners aw^ 
from traditional policies that were centered on state-owned monopolies (the 
"PTTb"). The PTFa have procured moet of their equipment from designated domes- 
tic suppliers and have severely restricted non-PTT provision of customer premises 
equipment and enhanced services — leaving little trading opportuni^ for American 
■upiHieiv. Chie factor that has encouraged this liberalization abroad is the success of 
the U.S. policies of deregulation and rdiance on competition. 

This favoi^le influence is undermined by recent proposals in Phase II of the 
POCs Computer III proceeding potentially to r eregulate protocol conveiaion, net- 
mA diannel tenoinatioD equipment ("NCTE"), and e -' — —!— — ... 
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initial and predominant coat of all shai^ rmouces. There is no legitimate rationale 
for giving tne ehareholderB the advantage of any efficiency benefite gained by ehai- 
ing reeourcee while denying a proportionate share of those benefits to the ratepay- 
en. The nonr^ulatad biuinees activity should bear a proportionate share trf' all of 
the coats that benefit it. 

Nonregulated activities also should bear a proportionate share of the investment 
risk aaaodatad with shared depreciable assets. Accordingly, a portion of inveatmenti 
planned for both r^ulated and nonregulated use should be booked from the begin- 
ning to the nonr^ulated accounts rather than the ratebase. In similar fashion, if an 
asset initially used only in regulated operations is later shared with a nonregulated 
venture, a portion of the remaining book value of the asset should at that time be 
transferred to the nonregulated accounts, based on ita intended use. Thereafter, a 
part of the risk of loss or failure will pass to the shareholders rather than the nde- 
ptyerB. This will assure equity for the ratepayers, and it also will prevent the dmni- 
nant carriers friMn entering nimr^ulated markets with an unwarranted competitive 
advantage that would deter other potential entrants. 

"Die cost allocation and accounting guidelines should discourage reliance on sub- 
jective time-reporting judgments by numerous employees. Marketing personnel, for 
example, should be exagnatBd as regulated or nonr^ulated according to their areas 
of expertise, with exception time reporting for time devoted to activitiea in the other 
sector. As a result, the costs and ri^ associated with personnel, like those aaaodat- 
ed with other resources, would be properly distributed. That approach would be 
more reliable and auditable than an attempt te audit a sample of positive time re- 
porting that is likely to be biased and nearly impossible to verify. 
S. 7>afumisc(on at tariff 

The FCC has wisely insisted that carriers unbundle their basic service elements 
and make them available under tariff to their nonregulated busincMee as well as to 
resellers and to rival providers of enhanced services. Hw "building block", and 
"taking at tariff' principles embodied in tiiis requirement should continue to gukle 
the FCC in protecting against improper cross-subsidiee and discrimination. Where a 
carrier offers a service under a coet-justiiied tariff, the tariff establishee the appro- 
priate measure aS the FDC cost of the service; any attempt by the carrier te dtarge 
its nonr^ulated business less than that is an impermissible (and discriminatray) 
form of incremental coating. Unbundling and reliance on underlying tariCT rates pro- 
vides a ready means of assuring equal treatment for rival service providers lAo 
depend on the some network servicers in offering their own services. 
C Con^jarably efficient interconnection and open network architecture 

A critical feature of any plan allowing dominant carriers to integrate r^ulatad 
and nonr^pilated operations is an effective meEuis of ensuring nondiscriminatoiy 
access to basic telecommunications network services. The FCC took significant steps 
to ensure such access in ite recent Computer ni Order, requiring earners to fiimiah 
"cmnparably efficient interconnection" ("CEI") and, in the next fbw years, to devel- 
of plans for an "open network architecture" ("ONA") that will give all service pi> 
viders, including tne carriers themselves, the same eflicient access to the regulated 
network, at tiie same prices. As lon^ as parts of the public network remain rseulat- 
ed, all providers of competitive serviceH that depend on the use of that ne tw o rk will 
need comparably efficient access to its facilities; and the carriers must not be al- 
lowed to design their facilities in a diacriminatory manner so as to favor their own 
nonregulated businesses and forecloee efficient competitive access to the rra^lated 
network. CE3 and ONA are evolving concepts, but it is important that any legisla- 
tive mandate concerning the dominant carriers' entry into nonr^ulated businessss 
include a coniirmBtion of the CEI/ONA principle of comparable access. 
D. Network information 

The FCC has made substantial progrsss in crafting rules to ensure that the carrt- 
ers make timely disclosure of network infbnnatim uiat is necaaeary to miable cod- 
petitOTB and users to accommodate changes in network design. CarrierB must di» 
close information concerning public network facilities and the ^>ecificationB erf the 
network intwfoce as soon as the design becomes stable (at the pomt of the "make or 
buy" dedaion for producte the design of which affecte or relies on the network intar- 
&ce). This gives equipment manitfacturera, resellers, rival providers of enhanced 
se rvi ces, and uaers an opportunity to accommodate network cnangee. Otherwise, the 
dominant carriers, with advance mformation about network changes, could preempt 
competitive markets for equipment and services. For this reason, a network infte- 
maticn] disclosure requirement is a critical safeguard aa dominant carriers enter 
MUvdMed businesses. 
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E. Proeeduret for nondiacriminatory service 

Competition in telecoimnmiicationfl aervicm and equipment will not be meaning- 
ful if cuatomeiB perceive that those who order competitive equipment or services 
from the carrier will get faster or better installation and maintenance of their r^pi- 
lated network services. The FCC's recent Computer HI Order protects against such 
abuse by requiring the carriers to implement central operations groups ( COGs") or 
similar procedures to ensure equitable processing of service and maintenance re- 
quests. Such a requirement remains essential to prevent discrimination. 

F. Auditing 

The FCC's financial auditing rules for mixed rerulated/nonr^ulated buflincoocd 
will be developed in the pendW Joint Costa Proceeding. The likely and appropriate 
result is a combination of FCC review and an annual independent "attest" audit 
affirming (a) that the carrier's cost allocation and accounting plans conform to FCC 
guidelines and (b) that the carrier's practices comport with the approved plans. 
Such audit and review requirements are clearly ewentiBl to ensure that the cost al- 
location and accounting saf^uord will not be a mere paper tiger. 

The FOG should ad^ similar audit requirements for other nonstructural safe- 
guards as well. E!ach m the nonstructural safeguards will involve first the desifpi 
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D invaluabU means for the FCC to ensure that ratepayers and users of com- 
petitive services receive the protection the safeguards are intended to give them. 

Statbmknt of the International Cohuunications AsaociATtON 
iNTBonucnoN 



. em. ICA is the largest and broodeat-based association of busi- 

nesa telecommunications usera in the United States. While ICA had hoped to have 
the opportunity to participate in the two half-day's hearings, this opportunity to 
ptoviae the Committee with ICA'e written testimony is an escellent interim solution 
to Uie problem aC considering the views of all intereeted pairties until additional 
*""""{[■ can be scheduled by the Committee. 

K!A IS a mit-fdr-nftrfit business league of major corporate, educational, and gov- 
ernmental users m tekconununkatirais equipment, facilities, and servicee whoee 
over 600 members each spend at least H miUion per year on telecommunications, 
nie bulk of these expenditures occur within the United States, but many ICA mem- 
bers make subetantjal expenditures for telecommunications, services in other coun- 
tries. Collectively, ICA members sp«id over $15 billion per year on telecommunica- 
tions ezpendituree. As telecommunications users, ICA memberH are interested in 
promoting the broadest possible competition in telecommunications and information 
eervicee. Also, ICA expects that the prices for these services and telecommunicationi 
equipment and facilities will be cost-based. The entry by the user community's dom- 
inant suppliers of local telephone services, the Bell operating companies, however, 
must be accomplished in a manner that does not damage the growtn of competition 
that has occurred within the industry in recent years. ICA members' need to plan 
their utilization of telecommunications resources, forecast costs, prepare budgets 
and implement new technology according to recognized financial and engineering 
criteria. Therefore, any deliberations that propose changes in existing telecommuni- 
cations polidee should take into consideration the impact such changes might have 
on large users. 

ICA opposes S. 2565 as introduced, because it does not balance these critical re- 
quirements for a stable telecommunications industry with the desires of the BOCs to 
enter into currently prohibited linee of business. The legislation would place sigoifi- 
cantl^ greater emphasis on the Federal Communications Commission's ("FCCj ca- 
pabilities, but ICA is far from certain that the FCC has an adequate level of staff- 
mg, expOTtise, and computing power to properly handle its current authority. The 
le^lation would be capable m properly beanng this role. 

As ICA discusses in napoaee to Senator Danforth's questions, below, the Commis- 
sion is now exploring regulatory tools and deregulation issues which, if implement- 
ed mcceesfullv and coupled with appropriate FCC staff resources and analjUcal 
methods, mignt provide an appropriate substitute for enforcement of the terms of 
the AT&T diveabture. S. 2565 provides no tools or guidelines to help this poalUltty 
to baoome ra^ty. If Congress is to consider l^islation such as S. 2SS6^ it has tm 
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obligation to eiuure that the FCC completes the implementatian of these new poli- 
cies, demonstrates that they are effective, and avoids ad hoc proc»eees, such aa waiv- 
ers, for continued enforcement of these mechanisms. In evaluating telecommunica- 
tions policy issues. Congress should base its judgments on facta, rather than mere 
rhetoric, to the fullest extent possible. Responsible ratepayer protection amend- 
ments to S. 2565 would be necessary to ensure that the rcC fiiliills these reguiiv- 
ments, if Congress decides to address the concerns of the BOCs' l^islatively. 

Aruuiers to tpecific Senator Danfortk queatum» 

n. PKTITtONS FOR WAIVXR, HODtPICATtOM OR ELmiNATION OF CUBBINT KlSIKICnOMS 

//. B. Competitive entry. 

Queation. What is the appropriate time limitation for FCC action on a pending 
petition? 

Answer. Congress should not legislate a specific time limitation with respect to 
any BOC competitive entry petition. The time needed to evaluate each petition, or a 
common set of petitions filed by several BOCs. depends on several factors that 
cannot be adequately determined in advance. Different requests likely will raise fac- 
tual questions of different complexity. The time required for FCC action depmds 
upon the degree of this complexity and upon the adequacy of the data submitted by 
the BOC in support of any such petition. 

The BOCb should not have incentives to withhold data necessary for the FOC to 
evaluate any petitions. The FCC's initial access chaige tarifft were scheduled to 
become effective January 1, 1984, but were delayed fVxim five to 16 months largely 
on account of errors and omissions in the BOCs' and other local carriers data. 
Access charges, unlike the matters raised with respect to BOC entry into new busi- 
nesses, involved services and facilities that had existed for some time and were cov- 
ered t^ substantial records. A number of the factual questions that the FCX^ might 
be called upon to answer with respect to competitive entry could be delayed as long 
as were the access charge tariff, with proper data is not submitted with BOC entoy 
iwuests. 

Each FCC investigation must permit interested parties sufficient time to evaluate 
the requests and prepare specific responses. Public comments must be permitted iu 
advance of FCC action on such a petition, and the FCC should note how it luu ac- 
counted for such public comments with specificity in any order on tbese petitions. 
ICA views the FCCs recent action in permitting an AT&T accounting PMn to go 
into effect prior to any opportunity for public comment {FCC Docket SS-2fi) aa an ex- 
ample of highly misguided decision mining and a poor precedent flor future FCC de- 
terminations. Finally, in granting a BOC petition, the FCC should also be required 
to determine that the cotts as well as "the economic risks associated with the com- 
petitive business would not be borne by local ratepayers." The term "economic 
risks" might suggest that only the lack of BOC profitability^ the new business, not 
the cost to local ratepayers, need be considered by the FCC. To ensure affbrdahle 
telephone service, both the economic risks and the costs of a BOC entering into new 
business should not be bome by local ratepayers. 
II. C Public interest factors. 

Question. What are the relevant markets and submarkets for determining the po- 
tential effect on competition; e.g., should the domestic or world market be conmd- 
ered? What are the relevant goods and services markets? 

Answer. Any large get^crapduc market test is likely to be inadequate with respect 
to BOCs, whose market power is concentrated in "the last mile of the telephone 
network, and who have market shares in excess of 95% in most migor metropolitan 
areas of tiie continental U.S. Product market tests may prove more useful, because 
each market that the BOCs wish to enter— particularly information products and 
services markets — currently are populated by various numbers of vendors, Tl» prod- 
ucts of these vendors should be claaaified. in part, t» the proportion or percentage 
that, indeed, dependent on the BOCs "last mile" telephone network. This antdyais 
would address the BOCs ability to leverage their market entry efforts through pric- 
ing and service changes in regulated services. 

Question. How much time should agencies have to provide their (i.e., government 
agencies) determinations to the FCC? 



■ Hereafter the term Bell operatiiig componiea ("BOCb") is Intended to include the i nhsisl 
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Answer. ICA'b reaponae to Question //. B., above, should apply to any commentar, 
public and inter-agency alike, in FCC investigations. 

Quation. Should a distinction be drawn between entry into a co^etitive market 
through acquisition versus independent entry? How should the FCC analyze the 
costs and b^iefits of regulation? 

Answer. No. Acquisition through entry may (pve the BOCs larger initjnl market 
shares and thus implicate certain competitive concerns that would not arise in an 
independent, start^ entry situation. The start-up entry, however, is likely to be 
perceived l^ the BOC as being more risky, and thus incentives to cros&«ubsidlze, or 
otherwise leverage, this type of entry mt^ be greater than in an acquisition situa- 
tion. ICA is unable to find a basis for differentiating the two situations in advance 
of s factual setting. 

Hie l^islation should promote a simple cost/benefit standard: local ratepayers (^ 
basic services should not have to pay any cost related to a BOC's entiy into a new 
business. The determination of benefits to local ratepayers, if any other standard 
were used, would be impossible to quantify, open to controversy, and difGcult for 
Congress to oversee. The only practical way is to prohibit a BOC from changing 
local ratepayers for any of the costs of new business, regardless of benefits claimed 
for those ratepayers. 

m. FCC RBOULATIONB 
III. Al. Accounting and cost allocation. 

Queation. Are the FCCs current regulations an effective check? Do the state regu- 
latory agencies have sufficient effect? 

Answer. The FCC has yet to complete its cost accounting and allocation proceed- 
ing. Once it does, some initial judgments can he made as to the efiisctiveness of 
those rules. 

Several important concerns now exist as to how well the FCC is carrying out its 
current r^ulatoryduties which, in turn, bear on what Congressional ssfeguards are 
necessary if the FCC were given the added authority to administer the Modified 
Final Judgment (HFJ). 

The first concern involves the Commission treatment of BOC increases in many 
business private line rates over the last 18 months. Host recently, many BOOs filed 
for "mid-course corrections" in th^ nie^al access rates and the FCC on very short 
notice, permitted them to become effective. "" • ■ ■ ■ .... 



handle its present regulatory duties raises aerious concern with regard to the BOu 
entering new businesses. Unless the current PCC tariff review process is effective, 
local ratepayers could be subsidizing the new BOC competitive ventures through the 
overpayment for BOC monopoly services. 

nie FCC Computer HI concepts of "comparable efficient interconnection" and 
"(qien network artdiitecture" are predicated on the BOCs paying tariffed rates fbr 
the local services they would utilize in providing information service^ in theory 
BOC competitors would take comparable facilities under the same tariff!). However, 
tariff pricing can be used to manipulate the BOCs' versus competitors' costs. The 
probabiliU of this occurring is raised by current BOC claims, seeking reconsider- 
ation of die Computer til Order, that tiieir "own" tariff for CEl will he different 
than the one applied to oUier vendors or that they are concerned about "tariff abop- 
ping." The latter term means that CEI tarifb may he priced higher or lower than 
existing tariff covering the same basic network ncilitiea or services. Clearly, the 
adequacy of the FCCs tariff review process is a critical concern in addressing what 
•aflE^uards are needed before the BOC's are allowed to enter any new business. 

As ICA notes in its reeponse to Question IV. D, below, the states' expertise in 
these areas must be weighed against the conf^ion and multiple policies that would 
axist if state authorities were able to substitute their policy jud^nenta for those of 
the fbderal government. It makes no sense for tariff review authority to be bifWcat- 
ed between the states and the FCC, as has occurred with reapect to^racket switching 
aervicee and asynchonous/X.26 protocol conversion services, if the FCC lacks the ex- 
pertise or will to oversee state tariff determinations. Some states have allowed BOCh 
to tariff low-cost digital transport offerinfi that are not available at equivalent, low 
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rimiiiatioiis against 

The Becond concern is with the Commiagion'B implementation of its current Com- 
puter m Inquiry decision. While under its Computer 11 rules the BOCs wr« required 
to set up separate subBidiarles from which to engage in unresu^ted businesB, the 
Commission has never publicly audited their performance. A recent study by the 
California Public Utilities Commission staff has identified a number of titnuding 
transfers from Pacific B^'s rwulated local monopohr business to its new unregulat- 
ed businesses. The California PUC study found that Pacific Bell failed to fairly cran- 
pensate the monopoly business for these transfers resulting in local ratepeyen 
being partially burdened by Pacific Telesis' new business venturee. The state audits 
raise a serious question as to whether the FCC is doing an adequate job even under 
its current rules to protect ratepayers. Aa a result, niany_ now question whether the 
FCC is capable of carrying out the additional reeponsibilitieH of administering the 
MFJ. 

Question. What requirements should be set forth in legislation? 

Answer. Legislation should include prompt court review of FCC decisions which 
nermit tariff changes to go into effect. As mentioned above, ratepa^rs cannot chal- 
lenge the FCC in court on a decision on petitions to suspend or rmect a BOC tariff 
no matter how well-founded theymight be, A ratepayer must file a formal com- 
plaint against the tariff with the FCC aiter it becomes effective, wait for FCC action 
on the complaint which has often occurred one or more years later, and then likely 
receive the same negative FCC response as in the case of the initial ratep^errati- 
tion. In some cases, court action itself, has had to be brought to com^l the FCXJ to 
even act on the complaint. Then, only after FCC denial of the compl^t can a rate- 
IMiyer seek court review. Prompt court review of FCC action {or maction) on peti- 
tions to suspend or reject tariff filings would be one m^or step to insuring that rate- 
pa^rs are being chafed rates that are "just and reasonable" and they are not 
being burdened by BOC entry into new businesses, 
m. AS. Auditing. 

QuegtioTu What protection is afforded by state regulation? Should the FCC be per- 
mitted to accept certification of outside public accountants in lieu of conducting its 
own audits? 

Answer. As noted above, the FCC has yet to develop its cost accounting mecha- 
nism BO that no party is sible to comment definitively on it. ICA believes that the 
mechanism will not be succeesful unless it incorporates several critical fieaturee: (1) 
Marliet valuation of the asssts, or shares (tf asssts, transferred to or utilized by the 
BOCs competitive operations; this involves utilizing both current market values in- 
stead of historical book values for asssts, identifying the market values of non-asset 
transfers, such as those identified in the California PUC audit, and use of a fiil^ 
compensatory return on competitive assets, to the benefit of ratepayers. An aib- 
trary factor, such as 5%, cannot refiect these standards. (2) Use of lately identical, 
hi^y comparable, cost allocation and accounting standards for similar carriers, 
such as the BOCs. The BOOb "cost manuals" vary so greatly in scope, detail, and 
the degree of subjective cost allocations permittM therein, that, unless the FCC 
makes a major effort to base the cost accounting svstem upon darned, fixed input 
and output requirements, the system is tinlikely to be effective. (3) Outside auditing 
by firms that have no appearance of a possible conflict of interest with the BOCs, ss 
that term is understood to apply with respect to legal and other fiduciary relaticm- 
ships. The independent auditor's fiduciary duty should be to the public interest, not 
to the BOCs, and audits should produce standardized output reports that will be 
fully available for public review, and for comparison among the BOCs. 

Quettion. Should the FCC be granted fbruier authority to impose coetrof-rwila- 
tion f^ on the competitive affiliatee of telephone companies to recover tiw lOrect 
costs incurred by the FCC in conducting audits? If the FCC is permitted to assess 
auditing fees, how should those fees be calculated? 

Answer, The cost of auditing BOC compliance should be borne by the new BOC 
business venture and not the ratepayer. In keepiiw with the objective of protecting 
local ratepayers, all preliminary and ongoing r^TuIatoiy costs of BOCs anting new 
businesses, such as audits, should be paid by BOC shareholders. 
m. AS. Tranafen of assets. 

Queation. (no question presented) 

Answer. A serious qumtion exists, as a result of state audits (see ///. Al., below) 
whether under current Computer II rules the BOCs are not already receiving un- 
warranted benefits fiom their regulated monopolies in fiirtherance of their new 
competitive business ventures. The FCC should be directed to require that all BOC 
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B to their new buMncoooc be at net book or fair market value, «4iid)eTer ii 

greater. This is another nec«eeary saf^uard to insuring that the local ratepayers do 
not pay for BOC entry IntA new businesses. 
III. A4. Network information. 

Question. Would existing regulations, such as those currently imposed by the FCC 
regarding the disclosure of network information, be adequate if telephone compa- 
nies were permitted to enter new, coim)etitive lines of business? 

Answer. The utility of eziating FCC network disclosure requirements depends on 
four baton that are not yet setUed. First, the FCC must determine whether, in fact, 
it will continue to apidjr early diadoeure ("make/huy") discloaure to the BOCa. 
Second, the form and eoncacy M network information oisclosure should continue to 
be aubjtcl to complaint procedures. If, for example, a system that a carrier alrea4y 
has reduced to a single micnxihip is disclosed py means of a 5000-page compute 
printout, the time required for disclosure of critii»l basic network information may 
not be sufficient. Third, although ICA recognizes the BOCb' right to protect their 
network network information, (parallel to users' rights to protect basic network in- 
formation, discussed in III. AS., below), guidelines and actual experience are re- 
quired with respect to the tjpes of protective agreements utilized by the BOCs tea 
Umx transf^ of network information. Guidelines and experience will demonstrate 
whether these protective agreements between carrien and th^ competitors who 
must utilize basic netwoik facilities are working. Fourth, in some cases, the fiinc- 
tims and technical ftoturss of "netwm-k" components remain undefined. According- 
ly, before one can determine whether the "network information" disclosure is effec- 
nve in preventing discrimination, exaoly what defines the "network" must be ee- 
tabli^ied. For example, neither the FCC, nor industry standards-setting processes, 
have predMJy defined the functionalitv of "network channel terminating equip- 
ment (Nci'l!i) with sufficient particularly to establish the technical featuree on the 
"network" side of such devices, and the functions residing in the devices themselves. 
While the definititH) may change with future network services and future types of 



_ .._ , _ ._ _ ,. .IS it exists today, is well- 

defined and understood throughout the industry, 

Question. Without FCC regulation, how efi'ective would anti-trust laws and FTC 
auuiority be to nreyent unfair competition? 

Answer. ICA nelieves that enforcement of the anti-trust laws normally takes too 
long from the standpoint of users of telecommunications and information services. 
Users must make economic selections within the bounds of annual budgeting and 
planning cycles; anti-trust actions talw years to prosecute. 

Additionally, many information services are supplied by enterprenurial, high 
technology start-up nrms. It seems unlikely that tbeee firms would have access to 
venture capital markets if they faced the added risk that anti-competitive actions 
against theon could be resolved only through the anti-trust enforcement process. 
in. AS. Customer information. 

Question. Would existing FCC regulations be adequate if the telephone companies 
were permitted to enter competitive lines of busineaa? 

Answer. ICA views the protection and dissemination of customer proprietary netr 
work infbrmation as a critical issue with respect to the transfer of such information 
to the competitive operations of the BOCs and other carriers, ICA supports requii^ 
ing carriers to (rf>tain affumative pennimion &om individual customers prior to the 
carrier's effecting a ti^nsfer or dissemination of the customer network information 
to the carrier's competitive operations or to any other entity. ICA opposee carrier 
proposals before the FCC to implement protection of customer information only by 
means of a "ne^tive veto," prohibiting the information transfer only if the custom- 
er oliti^cts withm a specified time. Substantial experience with industry changea 
since the AT&T divestiture conclusively demonstrates that "negative veto" proce- 
dures place undue burdens oa users to understand, interpret and act to protect their 
proprietary information. 

However, in recognition of carrier concerns that the affmnative disclosure process 
would place burdens on the carriers, and recognizing that the sensitive nature ot 
telecommunications information is substantially greater for businesB customers, ICA 
has pn^MMsd to the FOC that the affirmative disclosure be limited to multi-line 
busioees customers, who are separately identified in the carriers' records. 

Every user group that has commented on this issue before the FCC has oppoaad 
the "negative veto" procedures. These users include firms that operate senaitlv* 
data communications networks, critical supervisory svstems and control facilitisa. 
tho federal executive agencies and the Department of Defense take the tame poai- 
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tion. There i> no baiii fin' granting peraoDnel — who do not have a "need to know"— 
unfetterad acceea to sensitive network data, whether the data implicatee national 
security concema or discloses private corporations' business operations, competitive 
plans and network Nst«nu. 

As is the case with other p 

define a set of rules for the d . .. ._ ._.. 

keting and plannine personnel for competitive services. Accordingly, ICA cannot ai 
dresB the efficacy of the FCC policies at this time. 
///. A.? Financing. 

Questton. Should the FCC require competitive afTiliates to obtain their own d^ 
(or other) financing on their own credit? Should S. 2565 be amended to prohibit any 
entity affiliated with a petitioning telephone company to guarantee the debt associ- 
ated with a competitive venture m a manner that would permit a creditor, on de- 
fault, to have recourse to the assets of the local telephone company? 

Answer. In its November, 1985 initial comments in the FCC Computer III proceed- 
ing, ICA noted that the series of "non-structural safeguards" might well include out- 
aide capitalization requirements for BOG competitive operations. Tlie FCC has since 
proposed to reduce existing requirements for review of the capitslization of new 
competitive ventures. Two problems exist with oubude capitalization requirements. 
First, although the FCC has stated that it will end Computer II's fully separated 
subsidiary requirements, it has not specified whether a corporate entity which is dif- 
ferent from the BOC telephone utility operation will be esteldished fbr enhanced in- 
formation services. Thus, it is not clear whether the informatim service enti^ 
would have a distinct capital structure, by which outside financing requirements 
could be measured. Second, outside debt financing has no efficacy as a marketplace 
check if the BOCe are permitted to elect 100% equity financing. The MFJ Courtis 
procedures for line of business waivers eatabli^ied a requirement that the BOO 
should utilize outside debt financing, if they utilized debt financing at all. No BOC 
has utilized outside debt financing at this time, to ICA's knowlec^. Accordingly, 
BOC e(|ui^, the more expensive securities, bear the entire added nsk of entry into 
competitive ventures. 

ICA continues to believe that it is appropriate to specify that the corporate affili- 
ate be wparatdy capitalized, even if it is not a fully separate subsidiaiy, and that 
both a minimum level of debt financing (such as 10%) and outside generation of 
such debt capital would provide a useful marketplace check on the soundneas of 
BOC competitive ventures. 
ni. A8. Separate gubtidiariea. 

Question. Should structural separations be required for certain lines of business? 
Are there cases in which non-structural saf<E«uvds would be inadequate to prevent 
cross-subsidization of a competitive venture or anticompetitive behavior? For exam- 
ple, should the entry of telephone companies into the manufacture of telecommuni- 
cations equipment and provision of long distance services be conditioned on a re- 
quirement of separate auDsidiaries? 

Answer. Separate subsidiaries may well be appropriate for critical lines of busi- 
neas. Today, for example, interLATA communications are handled b^ entities that 
are completely separate firms from the BOCs, not merely subsidiaries under 
common ownership. ICA is unware of any analysis demonstrating that the Ameri- 
can economy experiences any long-term losses of economic efficiency because of the 
current structure for provisiooinK of interLATA communications. Post^vestiture 
confusion and disruption defmiteV occurred, but that is not, itself, evidence that 
real economic effidencieB are being sacrificed. Most competitors are suffering little 
or no earnings in competition with AT&T Communications in interLATA marl^ 
and price matins between the suppliers are narrowing substantially. ICA is aware 
of no economic analysis even suggesting that re-entry of the BOCb in this market 
would substantially alter either the cost or structural conditions for interLATA 
service, or significantly change the concentration of this market — unless the BOCb 
lowered the operating costs of an interLATA network via cross subsidization at the 
eapense of their existing local service ratepayers or created dinncentives for Iccal 
ratepayer use of non-BOC suppUed interLATA services. 

The seme conditions appear to apply to manuEficturing of telecommunications 
equipment. Currently, strong price competition in most end user equipment nod- 
ucts has reduced vendor marsins significantly; the same appears to be true witn re- 
spect to suppliers marketing lai^ switches to telecommumcations carriers, (hie out- 
come of existing price competition has been a reduction in American employment, 
aa manufacturers such as AT&T /Western Electric shut down lar^ domestic manu- 
facturing bcilities and transferred some production overseas. This change accounts 
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toi a dgnificant part of the decrease in the telecommimicationa trade balance. Ccm- 
gnm fuumld aMure itaelf that BOC entry into manufacturing would not Bimply rep- 
ucate the same process of exporting emplojrment. It ma; appear that the BOCs 
could exempt themselves from existing market forces in telecommunicaticas equip- 
ment only by cross-subsidization of such operations by regulated network semces. 
Separate subeidiariee could prevent such an occurrence, and would not diKulvantage 
ratepayers in any way, because BOC representatives testified with respect to HS 
3800 that thev would not flow back any profita to ratepayers of basic services. 

As noted, tne effectiveness of the FCC'b non-structural safeguards is uncertain at 
this time. There is even serious question about the effectiveness of Uie separate sub- 
sidiary requirement under current Computer II rulefl. There are, however, several 
cations that can be considered in response to the question. One approach would be 
to require separate subsidiaries and basic safeguards to protect local ratepoyen fbr 



i. A second, more flexible approach would ^ve the fX3C the option 

of not requiring separate subsidiaries basea upon a showug that non-structural 
safeguards were adequate to protect local ratepayers, 
ni. SB. Separate subeidiary. 

Queatioa. Should separate subsidiaries be required for the manufacturing of tele- 
communjcations equipment? 

Answer. Refer to response to Question m. A8, above. 
III. DL Long distance teparate subsidiaries. 

Question. Should separate subsidiaries be required for the provision of long dis- 

AiMwer. Refer to response to Queetion HI. A8, above. 

III. D2. Other conditions. 

Question. Should a distinction be made between leasing versus ownership of long 
distance facilitiea? 
Answer. No. 

IV. D. State reguiatory jurisdiction. 

Question. What should the role of the state regulatory bodies be with record to 
the lifting of existing line of business restrictions? 

Question. Should a Federal-State Joint Board be convened to set forth accounting 
or other standards to protect ratepayers and safeguard competition? 

Answer. (Answer is in response to both IV. D. questions.) ICA beUeves that state 
r^ulatory authorities have substantial expertise in the areas that would be re- 
quired to control and administer BOC entry into additional competitive linee of 
business. The number of state-level staff personnel experienced in accounting, audit- 
ing tariff administration and the examination of the BOCs' telephone utility oper- 
ations subetantially exceeds the staging, experience, and computing tools of the 
FCCs Ctxnmon Carrier Bureau. As noteid in ///. Al., above, the CaUfomia Public 
Utility Commission staff has conducted a far more extensive audit investimtion of 
transfers between Pacific Bell and other Pacific Telesis operations than the FOC bos 
been able to mount with respect to any of the BOCs' separate subsidiaries. The in- 
vestintion concluded that anuses existed, the type ana detail of which could not 
have Men uncovered by FCC staff personnel or outside accounting and auditing per- 
sonnel who Iw^ed experience in the telephone industry. 

Nevertheless, state-level activity also carries the risk of multiple, inconsistent geo- 
grafdiical treatments of basic services and the carriers' competitive operations. ICA 
has stated to the FCC its fear that the ruling in Louisiana Public Service Commis- 
sion versus FCC ' and differing ^te treatments of the separation of basic and com- 
petitive services risks disruptions that would impair the multi-state telecommunica- 
tions networks of many ICA members, 

Statihbnt of th> Joint Coopieativi Couhunications Association 



The JCCA, a cross^ection of rural agribusiness cooperativM, is concerned about 
preeerving and improving the quality, varied and anordabilty of telecommunica- 
tions services offlered throughout rural America. The JOCA see* the potential elimi- 
nation of certain decree line of business and other restrictions on the BOCs and 

■ U.S. Suprone Court, numtnr 8M71 tt aL. -US-, US Law Week. M^r 27. 1986. 
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QTOCk contributing boUi positively and negatively toward satining and diaruptbif 
thew concenu. However, the JCCA is not convinced that the Federal Communica- 
timia Comnuanon, acting alone, is best qualiiied to judge whether, when and under 
what conditions removal of the decree restrictions should take place. 



The JCCA submits that the telecommunications needs of some catesoriee of end 
users and of some regions of the country can only be adequately looked aiter by 
nsulatory authorities much closer to their constituents. Specifically, the JCCA be- 



lieves that it is imperative that state regulatory agencies play a raejoi role in deter- 
mining the timing and conditions under which the decrees' restrictions ought to be 
relaxed, if at all, as to any Regional Holding Company, BOC, or GTOC. 

To be effective, however, the role of the states needs to be much different than 
any role they have played in the past. The JCCA proposes that the FCC should be 
required to deal with the states on m^jor matters conceming decree restrictions— 
not on a state-by-state basis, however, but on a regional basis where the r^ons are 
defined by the seven RHC geographic serving areas. The JCCA recommends that 
this involvement should take the form of r^onal Joint Boards fashioned after the 
existing Section 410(a) Joint Board provision m the existing statute. 



The Joint Cooperative C(»mnunications Association (JCCA) is a soon to be incor- 
porated not--for-pro(it association of agribusiness cooperatives. It is comprised of 
■even member companies serving approsimately 1 million member farmers, ranch- 
ers and users of agricultural-related products. 

The JCCA members, as well as their individual constituents, are generally located 
in rural farm and ranch land areas of the 60 states. The are accustomed, unfbrto- 
nately, to sometimes receiving inferior telephone service from small indep«ident 
companies beinf served a limited menu of special voice and data services even 1^ 
the largsst cainers such as AT&T and the BOCs; and being among the last to re- 
ceive Iott cost competitive long distance services. While anordable and universal 
■ervice, and averaged long distance rates are still a reality in rural areas today, the 
JCCA is not so confident that these basic characteristics of the world's finest tele- 
communications system will remain forever, particulBrly if further der^ulatory ac- 
tions, including removal of decree restrictions, continue to be made only at the fed- 
•ral level. Moreover, and equally important, as businesses struggling to survive in 
the most economically depreeaed areas of this country — the farm and ranch lands of 
virtually every agricultural of daiir state — JCCA members and their farmer and 
rancher constituents need the benefit of the full panoply of low cost telecommunica- 
tions, high spesd data services, and enhanced offerings to improve the efficiency of 
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The JCCA is not confident that the FCC, acting alone, is capable of Kuarant«eing 
that these needs of rural America will be met.' Instead, the JCCA feels that the 
states, not acting alone and independently as many are currently doing, but acting 
in concert with the FCC and on a regional basis, offer the beat assurance that the 
intfireets of their rural constituents wul be protected. 

TKK KOIX OF THE STATB 

Senator Danforth's propossd amendments to S. 2566 invited comment on the role 
of the state r^ulatory bodies with regard to lifting the decree's line of business re- 
strictions. 

The debate no longer appears to be over whether the states should have a role, 
but over what it should be.' 



■ The JOCA ii aware, however, of recent public Metementfl by FCC Chairman Hark Fowler 
Muring that the needs of Rural America will be protected. The JCCA encouragn the Chainaao 



ontrovoTBy over adding language to the Dole Bill clarifying the 
ications reeulatian. lAere a a practical political need to die- 
•ourage ameadmenta to a vety complex bill. The more you give them the more apedal intnrMfc 
waot until a bill may sink n its own weight. However, I think that some accommodatioa to 
■tate concerns ia pneelble wUle still keeiring the bill clean. Statee are not just another apedal 
Interest group. Under a federal BysteiB of govemmeDt leoitimale state iDtereeCs must be tak^ 
into account. From a preeentatiini entitleir"Don't Hang Upt A Perspective on Telephone Indna- 
try Lef^tion At the State and Fsdsral Level." August 5, 1986, New Orleani, LA 
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As the recent Supreme Court decieifn in Louiaiana Public Service Commistion v. 
FCC, No. 84-871 (May 27. 1986) has proven, the Btatee often do have a reasonable 
perspective on matters that others may see aa only a federal issue. The JCCA sub- 
mits that the collective wisdom of the states will prove to be beneficial in unton- 
f^ing the BOCs and GTOCs from the bondage of their retmective decrees. However, 
the JCCA does not believe that, in the area of ro^ior new bueinees oHMrtunitiea fbr 
the BOd and their parent R«^[ional Holding Companies, the issues Inid themaelvea 
to Btate4>y-state determination. A decision by tbe State of Washington, fbr example, 
prohibiting Pacific Northwest Bell from entering into a manufacturing enterprise 
does little to protect the welfare of Washington ratepayers if FNB simply deddee to 
locate its new business in Or^on. The states, individually, would be aimilarly pow- 
erless to effectuate basic safeguards around the BOCs mti? into deregulated fields. 
In the preeent environment state imposed separate Bubddiory requirementfl will 
■imply drive the RHC to locate its enterprise elsewhere in its region, and stiff ac- 
counting demands in one state will only invite the shifting of costs and/or revenues 
among the RHCa BOC enterprisee between states within its r^on. 

On the other hand, it would prove equally awkward and a great handicap to the 
RHCs if the states' role in the line of business waiver process were such that they 
altme could, on a state-by-state basis, permit or deny BHC entry into new busineas 
ventures. Obviously, if tbe RHC is to be permitted to enter new buidneeses, it should 
be permitted to do so under consistent terms throu^iout its geagraiAic local ez- 
ch^ige service market areas. However, this level oi coaKt/baacy can be addeved hy 
means other than by placing the total decision malring reeponsibili^ solely in tbe 
bands of the FOG. 

This is the level at which the states ou(^t to play a role— «t the regional level. 
When it comes to deciding whether, when and under what system of sa^uards the 
RHCs, BOCs or GTOCs should be permitted to enter new lines of busineas, the 
states most directly affected should have a substantial say-eo in eetobliehing the 
terms. In the JCCA's view, the mtyor line of business issues such as manufacturing, 
interLATA long distance, and any other restricted venture likely to consume a sub- 
stantial proportion of an RHCs or GTOCs resources should be dealt with in the 
future on a regional basis, with the FCC administering the process but deferring to 
the will of the state regulators repreeentsd by the consensus of the states mnUng up 
the region served by the RHC or GTOCs. 
The Seven Regions aa Natural Areas of Common State IntermU 

One of the greatly underappreciated legacies of divestiture is the brilliant system 
of LATAs and the division of the states into seven regional operating territories 
served by the seven RHCs. Not only have theee divisions proved to be logical and 
sound for the MFJ'a divestiture and the resulting RHCs corporate business pur- 
poses, but th^ also have the potential of serving other political and economic intei^ 
este aa well. For example, boUi MCI and U.S. &uint have structured corporate divi- 
sions around the seven regional territcmee, and countless telecommunications ven- 
dors, for sure, are probably also similarly structured to conduct their businesses on 
the basis of the RHC r^ions. Whether by coinddence or masterf^ planning, the 
seven RHC service areas seem to have succeeded in defming seven geographical re- 
gions of the country with very similar communities of interest. 

The JCCA recognizes a strong community of interest within the r^ons among its 
members and it would like to see a system of telecommunications policy making and 
regulation take theee newly established spheres d regional activity into consider- 
ation. Even within the JCCA the telecommunicationa needs and priorities of its 
members situated throughout the NYNEX region, fbr example, are quite different 
than those of its members distributed throughout the, vast rural areas of the U.S. 
West r^on. It would be an afibrdable, maiugeable and potentially more effective 
task fbr the JCCA and other interests like it to monitor and deal with line ot iHisi- 
ness waiver issues on a regional rather than national basis. The prcepects of 
IfYNBX or Ameritech entering the manufoctuiing business need not be of major 
emcem to or involve the JCCA^s rural intereets; but the likelihood that U.S. West's 
entry into interLATA competition could be delayed because the FCC might perceive 
a glut of excess capacity in the east and southern regions would be of concern. 

Ah the experience with the gradual transition bom state to regional banking is 
demonstrating, large scale competitive and economic issues need not be resolved 
from only an intrastate or interstate perspective. We now have a r^onal system at 
telecommunications in place which is both sound and administratively practical, 
and it ought to be recognised for regulatory purposes. 
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The Legiaiative Vehicle for Implementing a Regional Slate Role 

There has existed in the Communications Act for years so-called Joint Board stat- 
utOT7 provisions whereby the FCX] has been authorized to engage representatiTes (rf 
the atat£ r^ulatory agencies to assist in resolving particular quMUons of overly*- 
mag state and federal interest. (47 U.S.C. Sec. 410(a), (b) and (c>.) Federal-State Joint 
Boards have resolved, for example, the question <rf CPE reg^tratico) and direct con- 
nection, and have been active almoet continuously in resolving issues <rf cost (dloca- 
don arisijig out of the FCCs scheme of accees rules and regulations. 

The JCCA submits that this vehicle is a natural for extending to the statas a role 
in the transfer of the decrees' line of business waiver responsibilitiea— with only a 
Um changes required. 

Joint Boards are currently comprised of up to only four state representatives 
without regard to the part of the country they may represent Instead, a Sectim 
410(a) and (c) type Joint Board procedure ought to be established which would re- 
quire that selective waiver requests involving such ventures as interLATA service, 
manufacturing and enhanced or information services be entertained only on a re- 
gional basis. The FCC should be required to convene panels of state conunissioners 
representing each state potentially affected bythe line-of-business waiver being 
sought. Su(£ pannels would be cluured by an FCC Commissioner and administered 
by the ag«icy. The recommendations of the panel, derived following conventimial 
■dministrBtive notice and comment procedures, would thereafter either be adopted 
hy the full ConunissioD as presented, or vetoed in fovor of the status qua. Such e 
process would ensure that the views of the state commissions representing the inter- 
ests of the states making up the RHC r^on will be considered, while preventing 
the FCC from overriding the saf^uards and other conditions which the state mem- 
bers felt were necessary. Once in place, such regional Joint Boards could become t^ 
vehicle for entertaining other mttjor issues of regional importance, such as uniform 
access tariSs, r^ulation or deregulation of regional competitors, deaveraged rates, 
and RHC acquisitions of independent telephone companies. 

Statemknt of Gboroe M. Minot, Senior Vice Prbsiihnt, CoufuServb Inc. 

My name ie George Minot, and I am Senior Vice President of CompuServe Incor- 
porated. CompuServe is one of the nation's largest commercial vendors of electronic 
mail, value added network (VAN), remote computing and informatim services. Com- 
puServe's ctistomers reach CompuServe's packet switched network and cmnputer &- 
duties tbrourit local exchange focilities fUmished l» the Bell Operating Ctnnpanies 
("BOCs") end the GTE Operating Companies ("GTOCs") and through facilities fur- 
nished by ATftT, l^mmet, Telenet and others. CompuServe relies almost entirely aa 
BOC and GTOC local facilities to route its information services to its customers, and 
it relies almost exclusively upon ATftT for carriage of its interexchange traffic 



"Thus, it is vitally concerned with the proposed l^islation ("the Dole bill") which 
would shift the responsibility for administering, eniorciiw and modifying the ATftT 
and GTE consent decrees from the courts to the Federal Communications Commie- 



__n ("FCC"). 

CompuServe is convinced that there is no need at this time for legislatjon which 
would modify the AT&T Modified Final Judgment ("MFJ") and the GTE consent 
decree or wluch would transfer jurisdiction for the modification and enforcement of 
these decrees to the Federal Communications Commission. In regard to the MFJ — 
the decree of most concern to CompuServe and other information service provid- 
ers — the Department of Justice (with the assistance of its consultant Peter Huber) is 
examining some of the Aindamental issues which the Dole bill and the proposed 
Kinforth amendments address. The Department of Justice has solicited comments 
from all s^nents of the telecommunications industry: the BOCs, long distance car- 
riers induing AT&T, providers of enhanced services and users. Tie Department 
will submit its recommendations to the MFJ court, i.e., Judge Harold Greene, by 
January 1987. Congress should at the least allow this process to be completed to see 
what recomm^idations ttie Department offers before it takes any action on the pro- 
posed l^islation-Additionallj^, the FCC currently is reviewliw the comments sc^cit- 
sd in its Joint Cott Accounting rulemaldng. In that proceeding, the FCC proposed 
various methods (^ separating the costs of r^uiated communications service ttxxa 
the costs B[ nonregulated activities provided by telephone companies and their affili- 
ates. According to the Commission, the "ultimate goal" of the Joint Cost Accountitig 
proceeding is to assure just and reasonable rates for communications services that 
remain subject to regulation by guarding agai 



it cross-subsidy of nonr^ulated vm- 
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toTce 1^ regulated Bervices and to attempt to protect against tbe ittjury to competi- 
ton wluch results from croas-eubeiidization of nonr^(ulat«d crfTeringG. ' 

Similarly, the FCC currently is conductiog proceedings which may also affect di- 
rectly many of the issues raised in the Dole bill and the Danforth propoaed amend- 
nuoita. The primary proceeding is the ongoing Omnputer III rulemaking In which 
the CcxnmisBton already has eliminated its structural separation requirements * and 
replaced them with nonstructural safeguards such as requirements for prior FCC 
iqipraval of the carrier^mien netwoA architecture ("ONA") and comparably efR- 
drat interconnection ("CEi") plans. Although the Conunission has drawn the brt»d 
outlines of its Computer III r^ulatory regime in its June 1986 R^iort and Order, 
tbe most signiflcant details of its plans to protect ratepayers and competitors from 
anticompetitive practices remain undetermined. For eiample, no carrier has yet 
filed a CEI plan for enhanced services which the FCC and competing providers can 
examine to determine how AT&T and the BOCs propose to provide a particular en- 
tinn«M< service on an unseparated basis. Moreover, in its Supplemental Notice in the 
Cmttputer HI proceeding, the Commission solicited further comments on such signif- 
icant questions as the applicability of the nonstructural saf^uards to independent 
t^ephone companies and to international services. Also, the FCC is still in Uie proc- 
ess of derelopmg the parameters of its proposed requirements for disclosure of net- 
wwlt infbrmation and the proposed restrictions on the BOGS' use of customer pro- 
prietary network information ( 'CPNI"). 

CompuServe has participated, and will ctmtinue to participate, in these ongoing 
proceedings. I will aununariie briefly our position before the Department of Justice 
and tbe FOC to show exactly how those proceedings address the same issues as the 
proposed legislation which the Committee is considering here. 

In ita comments to tbe Department of Justice, CompuServe explained why the 
current VS3 prohibitiona on the BOCs' entry into the formation services market- 
place riiould be maintained at this time. First, CompuServe explained that the in- 
fbrmation services marketplace is comprized of several s^menta, including electron- 
ic mail services, consumer information services and corporate information servicea. 
It discussed how some s^ments of this market are only now becoming competitive 
or even emerging as distinct segmenta and that it would be misleading to lump all 
of these ser^cee together and to characterize the entire market as already very 
competitive and mature. 

With that background, C 

The receipt and the de __ .__. . __, 

upon the local exchange facilities of the BOCs and GTOCs, and, despite the carrien' 
attempts to rely on bits of anecdotal information, there has bera no significant 
change in the BOCb' control over bottleneck facilities; 

The BOCs and GTOCs have both the motivation and ability to exploit unfairly 
their monopolistic control of intraLATA communications through potential anticom- 
petitive activities. 

CompuServe concluded that if— contrary to CompuServe's recommendatations — 
the Depulment of Justice rectunmended that the BOCs should be permitted to 
enter the infbrmation services market, it is imperative that this action be accompa- 
nied by tbe imposition of stringrat structural separation and related requirement*. 
CompuServe showed tbat the HFJ Court's standard "line-of-businees" waiver condi- 
tions would not provide sufficient protection against anti-competitive conduct in the 



If the MFJ s mformation services prohibition nevertheless were to be lifted, 
CompuServe addressed the safeKuards that absolutely would have to be already in 
place prior te any relaxation of the restriction in order to protect rat^avets and 
competitors. One of tbe steps that should be taken to reduce the likelihood of BOC 
desoimination in the installation and maintenance of basic service would be to re- 
quire the BOCs to process basic service requests (including those from their own in- 
formation service activitiee) through their existing centralized operations groups 
("COGs"). A second prerequisite is the eotablishment of a stringent, comprehensive, 
effective accounting ^stem for allocating joint costs between r^ulated and unregu- 



' Under the Compultr II recuUtor ragune, the 

mean* to inhibit " "" ' -•--"'-- ' 

■■<tf AT&T and 
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it bracticea such as coat-ehiftiiig between tbe regulatod and noDngulalad activi- 

the BOCs. 

Under the Commiaaioii'i Canpuler U ruley, ATW and tbe BOCb could provide enhanced 
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iticaiiy in order to prevent croe»flubBidy ot competitive inlormation Benncea bv mo- 
wpoly services* Equally importanUy^ whatever rules are adopted must be enforced 
with vicor and be auraported by sumcient reaourcea to ensure stringent monitoring 
and auoiting by the FCC of the intfirmation submitted by the carriera as well as on- 
rite spot audits. 

A third step should be one similar to the .recommendations proposed by Compu- 
Serve in its comments in the Commission's Computer III proceeding, that is, restrio- 
tions on the carriers' competitive use of customer proprietai^ network infonnatini 
("CPNI"). At the very least, the customer should be provided advanced written 
notice of the carriers' intent to use proprietary information and the option to pre- 
vent such use or to allow such use conditioned on disclosure to other informaticm 
providers. Additionally, CompuServe recommended tluit liie carriers' aalea and mar- 
keting personnel should not be permitted to use a customer's information without 
advanced written authorization and that the customer should be provided with its 
own copy of the information that is being provided. 

A fourth requirement is the timely disclosure of changes in the network that may 
affect the provision of information services. Without stringent disclosure require- 
ments, the BOCs could develop and introduce new enhanced services compatible 
with new network transmission capabilities long before competing providers are 
made aware of the nececeary details regarding the new trutsmission capabilities. If 
the MFJ were to be relaxed, the BOCs should be required to diacloM network inibr> 
mation (a) at the "make/buy" point, ie., at the time the BOCs decide to manofoc- 
ture thwnselves or to procure from an unaffiliated entity anv product whose dodgn 
aflecta or relies on the network interface or (b) at the very least six months befwe 
the new enhanced service is offered. Unlike the PCC's current approach with AT&T, 
however, the BOCta' obligation to disclose network information should not be condi- 
titmed on the willingness of competing information providers to sign "non-disclo- 
sure" agreements because it is clear that the BOCs are subject to substantially lees 
competition than AT&T in their provision of network services. 

CompuServe provided essentially identical recommendations concerning the need 
for the implementetion of stringent saf^uards to the FCC in the context of the 
Computer III rulemaking. Moreover, in response to the Commission's SappUmental 
Notice in that proceeding, CompuServe has opposed the CommissioD's prmnsal to 
treat certain network protocol processing functions that today are dasained "en- 
hanced" and, hence, nonr^ulated, as "neutral" fimctions that the carriers may pm- 
vide as r^culated a4juncts to their basic service offerings. CompuServe demcnutrat- 
ed that there is absolutely no need for redefining the regulattny atatua of protocol 
processing functions because under the FCCs recently adopted Computer tliieguia- 
tory regime tiie carriers already have received relief from their complaints remd- 
ing the claimed inefficiencies of the structural sepiwation requirements. Under Gnii- 
puter III, both the physical int^ration of the carriers' enhanced and basic faciUtiss 
and the joint marketing of basic and enhanced services will be permitted, sut^ect to 
nonstructural safeguards. Therefore, changing the regulatory definitions of "en- 
hanced services" and "protocol processing" serves no further oeneifcial public pur> 
pose. 

Moreover, if the Commission were to adopt ite proposal to treat protocol process- 
ing as a "neutral" function, it would disrupt seriously the currently emerging en- 
hanced services marketplace — and even threaten the very survival of new entreprs- 
neura that today are considering entry into the competitive information services 
marketplace. First, the Commission's propoeed test for distinguishing "neutral" pro- 
tocol processing from "enhanced" prMocol processing is quite ambiKuous. The Com- 
mission unavoidably would be embroiling itself in unnecessary and continuing con- 
troversy over the parameters of its new defmitional boundaries, and this continuing 
r^ulatory controversy is sure to slow the development of innovative new services or 
even inhibit their provision altogether. 

' We noted in our comments to the Deptirtment of Justice that the FCC had initiated the 
Mnt Coal Accounti/ig rulemaking (o address the difficult alloeatiaii ifisues involved In t^ephtsie 
companies' joint use of facilities to provide both rcsulat«d and unregulated activitjaa. We ako 
aot«d that there ifl no estimate when that complex rulemaking proceeding will be completed- 

■ As the FCC itself pointed out in applying the etructural separation requirements to the 
BOCb, "accounting eeperation can often be more difficult to oversee, and can require faz a 
IntruHiTe monitoring efforts tlian doee the monitoring of structural separation conditjons . 
BOC Separation O&r, TT F.C.C.Zd at 1135. Now that the FCC has alread; decided to rem 

the Btnictural separation requirements and rely on the "far more intr~' ■' — ' "- 

._. — , — •-- ;nBnJ», Congreea must be prepared to allocate m 
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SecMtd, by treating protocol prowaring as "neutral," certain aervices now otttnd 
on an unrmilated baaia b; value-added networks ("VANs") would be considered «■ 
"basic" and therein sut^ect to regulation bjr tbe POC and also the states. Even the 
potential regulation of protocol procwaing servicee would have a seriously chilling 
effect on the development of new service oflerings by existing providers as well as 
impotraitiBl market mtry bv new oompetittns. 

niird, by treating [votocol proceaaing as a neutral function that could be part of a 
carrier's basic services, thoee protocol proceaaing services would not be subject to the 
Gommissions'B Con^uter III nonatntctural aafeguarda, such as CEI or the joint coat 
allocation procedures. Vat example, the CEI "equal intercmmection" requiiementa 
an triggered only when ATAT or a BOG offers a non-aeporated enhanced service. In 
efbct, tbe Cwnmiasicai would be eliminating the Om^tuter III naistructural safe- 
guards at the same time that it haa just eliminated the Computer III structural sep- 
aration requirements. The coiwlete diBmantlins of all safeguards would place en- 
haJaoad aervice provideis not amliated with AT&T or the local exchange carrien at 
a aevere competitive disadvantage. 

A final point that CompuServe would like to bring to the Committee's attention is 
CunpuServe's omtinued support for the HFJ's prohibition of AT&T's entry into tbe 
elecb«iic publishing indus^ for a period of seven ^ears after the effective date of 
the decree.* lite HFJ Court found that the dectronic publishing industry is still in 

ita "infiuK^." WhUe dectroi 

emerge as a aunpetitive indt 
this tune. There can be no do 
of AT&T's financial, technological, manufacturing, and marketing reeourcee mi^t 
well dwarf any efforts (tf its competitors who are on^ now '^""■"g to gain acc^>t- 
ance in tbe marketplace. Beyond that, AT&Ts entry into the electronic pubUahtng 
maAet poaea a sufaetantial danger to First Amendment values. AT&T's potential 
centred of electronks publishing would exacerbate the continuing trend of the con- 
eantration of control over tbe news media. Aa the MFJ Court stated, "it is not at all 
inocKtcdvable that electronic publishing with ita speed and convenience will eventu- 
al^ oveishadow tbe more traditional newa media ' in providing information to the 
American public. Tbe Committee ahould be concerned, of courae, that the competi- 
tive nuu^Mtplace be allowed to develop so that a single electronic publisher could 
not acquire subetantiol control over the provision w news in large parts of tbe 
United States. 

In condusion, 1 would like to thank tbe Committee for providing this opportuni^ 
to inl^reat^ nartiea to mihmit cnrnmnnbi an the Dole bill and its proposed amend- 

e actim woiiud be prema- 

„ , and the FCC complete tbe 

oogtring proceedings vdiicb I have deecribed. In any event, if CompuServe can be of 
fwher assistance to the Committee in its consideration d' the propoeed legislation, 
we would be pleaaed to do ao. 

Iltank you again. 

Statxuent of Euqenk F. Mukphv, Pkbidbnt, RCA Cohhunications, Inc. 

Cboirrnan Danforth and members of the Committee, on behalf of RCA Conunnni- 
caticnu. Inc., 1 am submitting the following statement fbr the record of the Conunit- 
tee'a hearings on S. 2666, The Federal Telecommunicatims Policy Act of 1986. 

Unlike the BeU Operating Companies (BOOi), RCA'a communications componiaa 
serve intenselv competitive markets, whidi generate only a fracticm of the revenuaa 
produced by wte monopoly services offered br tiw BOCs. Also, unlike the BOCa, we 
00 not coirtrol innrntinl local facilities but roust ouraelvee rely on local facililase 
prov^led by tbe BOCs fbr the "last mile" between our operating centers and our 
customers. Indeed, RCA's communications ctxnpaniee and their competitor remain 
virbially m deptttdrat upon the BOOB for customer accese as they did in 1982, when 
tbe t^ was issued. 



and unwarranted. 
> Ae U& v. Anurieaa TUqAmh «d 7W«nvA Co., 662 P&ipp. 181. lW-186 (D.CD.C. t9BE). 
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THI UNI or bUBIKBSB RmRICTIONS CONTINUK TO BE NICmBAEY 

We believe that the practical realities of the U.S. communicatioiu marketplace 
make the lii)»cf-buBineaB reetrictioiu necessary, so long as the BOCs retain their 
bottleneck monopoliee over local access facilitiee. These facilities are the essential 
link that all non-BOC service providers must utilize to reach their customers. Be- 
cause anti-competitive dangeni are inherent in a situation where the monopoly sup- 
plier of an ewential facility to another service supplier is also itfl competitor, the 
restrictions should not be modified. 

The MFJ permits the restrictions to be removed only where "there is no substan- 
tial possibility" that a BOC could use its monopoly power to impede competition. As 
long as other suppliers, such as RCA Communications' operating companies, remain 
(Upendent upon the BOCs' local moniqxily distribution services, the BOCa cannot 
meet that standard, 

Tlie BOCs have a unique ability to increase special access costs, while lowering 
the rates of any end-to-end services that they are allowed to offer. This sbility would 
give the BOCs' interexchange services a market advantage no other firm could 
match, resulting not only from their size and int«^ated operations, but fran their 
control over their competitors' access costs. 

In addition to the threat of cros»«ubeidies, the prospect of entry by any BOC into 
the interevchange and international markets served by RCA's communications com- 
panies could have other significant adverse conseouencee. For example, 1:^ reason of 
their control over the physical interconnection Between RCA's operating centers 
and customers, which the BOCs inherited from ATftTs govemment-ewictione)] mo- 
nopoly, they aro in a position to affact access to RCA's customers, making BOC-pro- 
i^ed services more attractive to users. 

Neither tariff regulation nor cost allocation methods can be relied upon to allevi- 
ate the threat posed by the BOCa to competitive communications. Several TOC offi- 
cials testified in the divestiture case that the Commission lacksd the resources and 
the ability to monitor the Bell companies. Today, the Commission devotes even 
fewer resources to rate r^ulation and has greatly expanded pricing flexibility to 
dominant carriers. At the same time, cost allocation methods serve only to separate 
the costs of basic services from those of "enhanced" services. Those requirements 
would not restrict the BOCs' ability to subsidize their long-distance basic services 
from their local basic services and access service revenues. 

The diversity and quality of specialized interexchange and international conunu- 
nications services have not been diminished in any way l^ the MFJ restrictions. 
The markets we serve have been and continue to be dynamic and fully competitive. 
Consumers enjoy low ratee, high-quality services and a wide range of offerings. 

To underscore the dangers inherent in any MFJ legidation, it should be noted 
that one of the MFJ restrictions bars AT&'T from acquiring any BOC. Certainly, 
that restriction should romain inviolate, if the essential goals of the divestiture 
decree are to be preserved. If that restriction should be maintained, it is difficult to 
defend relaxation of the corresponding bar against BOC entry into interexchange 

ILD BE PREMATUKK 

Evidence warranting Congressional intervention now affecting the line-of-busineaB 
restrictions is conspicuously absent. In January 1987, the Antitrust Division of the 
Department of Justice is sdieduled to make its first rwort and recmnmendatiM) to 
tbe MFJ Court as to the continuing need fbr the line-of^nisinesB restrictions. 

Depending on the court's response to this report, and the views of other parties, 
whatever need may be perceived for this legislation may well be deviated. In addi- 
tion, the FCC will shortly be clarifying and then implementing Con^uler III cost 
allocation standards. While these do not purport to be comprehensive, they never- 
theless will have a bearing on the extent to which safeguards in the MFJ must be 
! (reserved. Congress should accordingly, at a minimum, stay its hand in enacting 
egislation affecting the content or administration of thero restrictions while they 
are under judicial consideration. 

In the interim, the experience of judicial administration of the MFJ has been 
positive. The court has denied remarkably few line-of-business waiver requests and 
has issued its decisions ezpeditiouslj;. rurthennoro, the standards of the MFJ 
permit a variety of policy considerations to guide the decisions of the court on 
waiver requests. Thus, there is no basis for Congressional concern that important 
"policy con8iderati<mB are being overlooked in Om present administration rf tlie 



policy a 
decree. 
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CONCLUSION 



We believe thia l^islation to be unwarranted and premature. If, notwithstanding 
these viewi, the Congrees proceeds with this bill, we hope the Committee will estab- 
lish safeguards and whatever other measures may be neceeeary to achieve the 
stated goals of the I^istation with the minimum amount of competitive harm and 
dislocation. 



■ UTnjms 

My name is Charles M. Meehan. 1 am General Counsel of the Utilities Telecun- 
munications Council (UTO which is a non-profit trade association consisting of ap- 
proximately 2,000 electric, gas and water utilities. UTC is the national spcdieaman 
on telectaununications matters for these energy utilities. This testimony addrnowg 
the quettion raised at page four of Senator Danforth's proposals concerning what 
interconnection requirements should be aet forth in the l^islation. liiere are two 
aspects of interconnection which need to be addressed: 

First, it should be made clear that the requirements of telephone companies to 
provide non-diacriminatoTy interconnection also apply to private teleconununica- 
tions systems. 

Second, it should be made clear that in order to continue the uniform, nationwide 
policies of the FCC for private telecommunications system interconnection, the FCC 
' IB exclusive Jurisdiction. 



polici 



Beliable telecommunications are essential for the operation of energy utility sys- 
tems. Ene^y utilities have always relied upon a mixture of private and common 
carrier facilities to meet their unique internal and external communications needs. 
Up to now, private land m(ri>ile radio, private microwave and power line carrier sys- 
tems have been the workhorses of the utilities' private communications Bystema. In 
the future, we will see an increased uae by energy utilities of private satellite earth 
stations. Similarly, there will be increased use of private fiber optica systems as a 
means to solve the severe frequency congestion problem which ecats in the private 
microwave bands. It is important that energy utiUtiea continue to have uniform and 
non-diBcriminatory treatment in the interconnection of their private systems to the 
public switched telephone network. Such interconnection ia important, particularly 
in emergency situations where, for example, severe weather conditions or other dis- 
aitmv (men diarupt or overload common carrier provided telecommunications facili- 
ties serving a particular energy utility operation or plant. Critical telecommunica- 
tions requirements involving energy utility personnel and thoee requiring access to 
the public switched network can often be provided only through private communica- 
tion facilities that are connected to the public network at remote locations of the 
utility's choosing reilecting its operational requirements. The freedom to intercon- 
nect at remote locations of the utility's choice is critical to safety and reliability 
since energy utilities require such interconnection durmg power fwlures end other 
emergencies. Nuclear plant operators require remote interconnection for safe^ oom- 
municatione in the event of an incident at the plant. The day-to-day operations of 
energy utilities, such as power pool operations, customer service ie-g-, trouble calls) 
meter reading and energy audits also require interconnection at points of the util- 
i^a choosing. Selection of the point of interconnection is baaed upon performance 
and reliability considerations such as the availability of adequate circuits, outage 
experience, apeed of restoration, quality of circuits and type of service required. 

Also, due to the nature of enei^ utility telecommunicationa system require- 
ments, it is important that there be a single, unified, nationwide policy with regard 
to interconnection. For example, the flow of gas over interatate pipelines, the deliv- 
ery of water over interstate irrigation/ supply syatems and the flow of electricity 
over the interstate, interconnected electric grid are controlled and protected by pri- 
vate communications syatemB, especially microwave, which are interconnected at 
various points of the utility's choice to common carrier facilities. A myriad of differ- 
ent, and perhaps conflicting, atate policies on interconnection would jeopardize com- 
munications reliability. 
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Inparagraph six at pa^ three of Senator Danforth'e proposals, it was stated that 
the Federal Communicabons Commiaaion (FCC) shall implement regulations requir- 
ing non-discriminatoi^ provisions of access and interconnection by a telephone com- 
pany to "its competitive affiliate and other competitore." The language other com- 
petitore" would seem to confine the requirement for non-discriminatory interconnec- 
tion to other common carriers. Section 6 of S.2565 (and the AT&T Consent Decree) 
provide that telephone companies shall not discriminate between dominant interez- 
diange carrien and their afiiliatea and other penons in providing interconnection. 
Hie term "other persons" would cover operators of private telecommunications sys- 
tems. TiuB reflects current FCC policies requiring non-discriminatoiy interconnec- 
tion of private systeras. Confining the bill's interconnection provisions to common 
carriers could give rise to the argument that the FCC need not continue to require 
non-diacriminatoty interconnection of private systems. UTC urges, therefore, that 
the biU as enacted and the accompanying report language make it clear that any 
FCC r^ulations regarding non-discriminatory provision of access and interconnec- 
tion by a telephone ctxnpany extend not only to its "competitive affiliate" anl 
"gther competitois," but also, to "other persons," such as dectric, gas and water 
utilities which optaMie private land mobile, microwave, power line carrier, aatellite 
or fiber optics tMecommunication systems. 

This could be accomplished b^ employing the language fbund in Section 5 of 
S.2S66 which required non-disenminatory interconnection for carriers and "other 
persons." Also the following report language would further clarify CongreesionBl 
intent: 

It is the Committee's intent that the requirement for non-discriminatory intercon- 
nection extends not only to telephone companies' competitive affUiates and otlier 
competitors, but also to other persons such as operators of private land mt^ile, 
microwave, satellite, power line carrier and fiber optic telecommunications systems. 



It is important that there be a uniform, nationwide policy for the interconnection 



._.__. , , .8 sug- 

gested in the legal memorandum accompanying S.2565 when introduced by Senator 
Dole (See Congrvsswnal Record, July 18, 1986 at S. 7751), this exclusive jurisdictian 
in the FCC could be reiterated by Goneness making it clear that the restrictions of 
47 U.S.C. 152(d) do not appl;^ to the FXX'e jurisdiction under this bill. In addition, 
with respect to interconnection policies for radio frequency based private systems, 
this has already been aco^iplished by Section 202(b) of the Communications Act. 
That section provides the FCC with exclusive jurisdiction over common carrier fa- 
cilitiee end services incidental to radio communicationi of an^ kind. The FCC and 
federal courts have ruled that this applies even to telephone lines which are wholly 
interstate. This interpretation was codified in the 1960 amendmenta to Section 
202(b). See, 106 Cong. Hec. 6253 (daily ed. April 20, 1959). In enacting Section 202(b) 
Congrees has statutorily defined common carrier facilities which are incidental to 
"ramo communications of any kind" as being interstate in nature. Thus, since the 
restrictions of 47 U.S.C. 152(b) (as well as those in 47 U.S.C. 221(h)) apply to intra- 
state common carrier systems, these restrictions are not applicable to the FCCa au- 
thority over the interconnection policies governing local telephcme facilitiee used to 
interconnect radio frequencv based private telecommunicatioos systems. (For flir- 
tber details see the August 22, 1986 memorandum to the FCC staff.) 

Seizing upon recent court reversals the FCC has suffered concerning the preemp- 
tion of rtate r^ulation which interfered with FCC policies, some telephone compa- 
nies are attempting to negate the FCC's exclusive jurisdiction to establish a uni- 
form, nationwide policy on the interconnection of private telecommunications s;*- 
tems. (See my letter of July 18, 1986 to Senator Danforth which is attached.) 

Thus, it is important that the (Committee take this opporiunity to stress that 
under any authority provided to the FCC in this bill and under that already found 
in Section 202(b) of the Communications Act, the FCC has exclutioe jurisdiction over 
interconnection policies for private telecommunications systems. The relief UTC 
seeks could be accomplished 1:^ report language as follows: 

The Ckimmittee wishes to tue tnis opportunity to stress that under the authority 
provided in this bill as well as that given under Section 2Q2(b) of the Communica- 
tions Act, the FCC has exclusive jurisdiction over common carrier faciUties and 
services uaed to interconnect private telecommunications systems. 
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Tliank you fiv this opportunity to provide comments on this legislation. 

Utiutus TKLECOMmnacATiONS Coumcr, 

Wiukinglon. DC. July 18, 1986. 
Him. John C Danforth, 

Ckairmaa, Senate Committee an Commerce, Science and Trantportatitm, Wathiag- 
ton,DC. 

Dkab Cmaikman Danforth: Following up on my letter of July 3 concerning your 
investigation of possible changes in the handling of the Modification of Final Judg- 
ment (MFJ), such as proposed in S. 2565, this is to bring to your attention additional 
documentation as to why it is absolutely easential that the Federal Communicationa 
Commission (FCC) be freed from the shackles of 47 U.S.C. 152(b) should it be given 
authority to make revisions on the reatrictiona in the WJ. You will recall that in 
my July 3 letter I pointed out that any Btat« public service commission meddling in 
the interconnection of private microwave facilities to the Public Switched Telephone 
Network (PSTN) could have disastrous resulta and that we were concerned that tele- 
phcme carriere and public service comminions (PSCe) would use the Louisiana Case 
to reotrict the use of private microwave, in ptuticulor, fieedom of interconnection. 
In this r^ard, there is a case now pending before the FCC concerning the intercon- 
nection of Atlantic Richfield's (ARCO) private microwave lyst^n. In essence, dtte to 
operating iwcessities, it is important for ARCO to be able to interconnect its private 
microwave system at a central office remote from the ARCO operating mcilitiee 
served by the private microwave system. The local telephone carrier and the Texas 
PSC have opposed ARCO's right to interconnect where it chooses. To date, the FCC 
bos supported ARCO's right to interconnect where it wishes and has preempted 
■tate regulation. The trade association representing the PSCs, the Texas FUC and 
General Telephone Company of the Southwest (General) have filed pleadings with 
the FCC indicating that the LouUiana Case ruling on 47 U.S.C. 1520>) urates the 
FOCs authority to permit ARCO to interconnect where it deeiree to do bo to meet 
ARCO's own operating needs. 

I am enclosing a ming we made with the FCC in this case on behalf of UTC, 
which as I indicated in my July 3 filing is the national spokesman on telecommuni- 
cations matters for some 2,000 electric, gas and water utilities operating throughout 
the United States. 

If the state PSC's or local telephone companies are able to dictate where and how 
operators of private microwave systems interconnect, as is being urged by the PSCs 
and the telephone carriers in the AROO case, it could have absolutely disastrous 
results in the utility industry in terms of adverse impact on the reliatulity of elec- 
tric, gas and water service to the American public In the case of nuclear plant fa- 
cilities, it could be even worse, since it is essential electric utilities operating nucle- 
ar plants be able to interconnect their private microwave facilities at central office 
facilities remote ftvm the plant since in a nuclear incident the central office serving 
the plant would soon become saturated. 

I am bringing this additional information to your attention as ftirther support for 
strong language in S. 2565 and the accompanying report that the reetrictions of 47 
U.S.C. 152(b) should not apply to the FCC's authority under that bill. 

More importantly. Senator Danforth, I suggest the Commerce Committee may 
want to consider whether or not it might be in the public interest to substantially 
modify the impact of 47 U.S.C. 152(b) as it is presently written. Quite frankly, in 
light of the fact that we are dealing with a single, nationwide teleidione system 
comprised of a multitude of service providers, it ihmiimii to me that the need iot and 
desirability of exclusive state regulation as is continnplated in 47 U.S.C. 152(b) m^y 
not be as strong now as it was in 1934. While a general analysis of the need fbr that 
section is probably beyond the scope of your current investigation, it might certainly 
be a matter for further study, say during the next session. 

I suggest that the ARCX) case be watched very carefully by the members of your 
Committee. If. under the Communications Act as it is presently written the state 
PSCs and local telephone companies can dictate to private microwave users how 
tbey may interconnect their private systems, I can assure you there will be a 
groundswell of {Hiblic o[»nion to revise the Communications Act to remedy such a 
disastrous situation. 

Should you have any questions concerning any of theee matters, please let me 
know. 

Cordially yours, 

Charus M. Mhrhan, General Qitauel, 
UtiUaaTtkeommunkatiamOmmnL 
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Stateuknt of thk National Abbociation or State UTnjrr Conbuubk Asvocaib 

Mr. Chairman and Members of the Committee, I em Jack Shreve, Florida Public 
Counsel, and I am submitting these comments on behalf of the National AssociBtioa 
of State Utility Consumer Advocates ("NASUCA"). NASUCA is an orKanization of 
ofGciak &om 38 statee and the District of Columbia who are chained by state law to 
represent the interests of their citizens in utility matters. 



Our members have been quite pleased with the efforts taken by Judge Harold H. 
Greene to promote the best and least costly local telephone service to ^e American 
public. Ah a matter of practicality it has been clear to us that the actions taken by 
Judire Greene have be«i more favorable to the consumer than the actions taken ^ 
the Federal Communications Commission ("FCC"). 

At a time when the Bell Operating Componiee are clamoring to be released from 
the requirementfl of the Modified Final Judgement, it is stgniflcant to recall the si- 
lence of the Bell Operating Companies about these matters in the public interest 
isoceeding held before Judge Greene. In that proceeding, not one of the designated 
diief executive ofScen of the soon-to-be established r^onal companies suggested or 
intimated that, in addition to the local monopoly role assigned to them by the 
decree, the companies needed, required, or were at all interested in providing inter- 
exchange or tnfonnation servicea. 

Nevertheless, the decree has a builtin review mechanism to look again at the line 
eS buainesB restrictions. In January of 1987 the Justice Department will preemit the 
Court a review of the telecommunicationfl markets and a possible need hi changes 
in the Modified Final Judgement It thus appears premature at this time to elimir 
nate the jurisdiction of the District Court without the benefit of this review by the 
Justice Department and the Court. 



If Congress should transfer the jurisdiction of the Modified Final Judgement from 
the Distnct Court to the FCC, the highest priori^ should be given to incorporating 
ratepayer protections in the l^islation itself. We view ttw pr^Msal of Congressman 
Ron Wydni as ofTering the best protection against the natural inclination of the 
telephone companies to aubeidize its unrt^atod activities by inappropriately shift- 
ing costs to its regulated activities. 



Several mMiths age Joel Blau, director of utility intervention for the New Yoik 
State Consumer Protection Board, testified before the House Subcommittee on Tele- 
communications, Consumer Protection and Finance concerning the experience of his 
office with cross-subsidization by Rochester Telephone Corporation, A copy of that 
testlniony is attached to these comments. 

Briefly, New York regulators found a pattern of pervasive subsidization from the 
regulated monopoly to benefit a competitive subsidiary. The New York Public Serv 
ke Oommiasion Staff quantified tanrable subsidies of tT.6 million between 1979 and 
1983, compared with Uie subeidiaiy^ earning of |T.2 million in that same period. 
Instances such as this make it crystal clear that strict controls will be neeided to 
prevent cros»«ubsidization if the line of business restrictions are eased. 

NASUCA has also participated extensively in proceedings before the FCC con- 
cerning the allocation of costs betmen monopoly tolerations and competitive ven- 
tures tf the telephone companies. I have attached to these comments a copy of the 
{deeding NASUCA submitted to the FCC on this matter to show the magmtude ck 
the efforts required to minimize croea-Hubsidization. 

We feel the proviaion of Congressman Wyden's proposal requiring the allocation 
of joint and common costs to information services is absolutely necessary to reduce 
the likelihood monopoly ratepayers would wind up subsidizing the ventures of the 
Bell Operating Compames into information services. 

COUPENSATION rOR INTANGIBl.! BSNBFtTS 

This provision of Congreesman Wyden's proposal is particularl;^ important be- 
cause it recognizee the considerable intangible Mnefite the competitive a!ctivitias re- 
ceive as a result of their utility affiliation. The competitive enterprises of the tde- 
phone companies instantly receive the l>enefit of the telephone company's reputa- 
tion, credit standing, revenue and earnings stability, and personnel trained over tiie 
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. , I. Earlier this year the California Public Utility C 

■km recognized this flow of intangible benefits in a decision concerning an applica- 
tion of San Diego Gaa and Electric Company. Congressman Wyden's proposal lika- 
wise recognizes this very real, yet difficult to quantiiy, flow of benefits. Its recogni- 
tion is essential for ratepayer protection. 

FKUBAL-^rATE JOINT BOAXD 

I to establish a . 

_„ , „ „ _„ pliance with his ratepayer 

pFot«ctionB. State regulators are directly accountable to their citizens when the tele- 
phone companies request higher local rates. Typically, state regulators will travel 
throu^out a state to receive customer input prior to actually holding hearings on a 
rate request. In contrast, the FCC normally holds no hearings at all. In■^^'P'^^ it 
merely accepts written conunents during what is often a very short time frame. A 
joint board, allowing state regulators to work in conjunction with the Commission- 
ers of the PCC, would allow a better balance in the oversight of the potential entry 
of the Bell Operating Companies into new lines of business. 

To summarize, we believe any legislation transferring jurisdiction of the Modified 
Filial Judgement from the District Court to the FCC is premature in view of the 
impending review of the Modified Final Judgement by the Justice Department and 
tbe Court. However, if legislation is adopted, the proposal of CongresBman Wyden 
fiicusing on ratepayer protections is the best alternative. 

Statkmint op thb National Rural Tclkou Association 
Tlw National Rural Telecom Association (NRTA) appreciates Chairman Dan- 
forth's invitation to interested parties to submit written testimony on S.2565 and 
other pending legislation relating to whether, when and how the Bell Operating 
ComMuoiea (BOCs) should be allowed to compete in additional telecommunications 
markets. There are indications that some participants think that this issue affiectB 
only the companies that are tbe direct subject of the proposed legislation, not othict 
local exchange companies such as NRTA's members. This is not the case. NRTA's 
purpose in commenting is to alert the committee to the urgent need for careful and 
explicit protection of rural telephone companies and their customers to prevent ]eg- 
islatioD to strengthen tjte BOCs fnm severely ii^uring rural telephone service. 



NRTA is a national trade association consisting of about 300 conunerdal local ex- 
change telephone companies that serve telephone customers in rural areas scattered 
throughout the Uniteo States, uaingtmancmg provided under Rural Electrification 
Administration (REA) programs. NRTA's R&A Borrower members are companies 
that came into existence as a result of government programs developed because 
marketplace economics did not lead to universal teleohone service for rural consum- 
ers. Moreover, many rural custmners have affordable local and long distance tele- 
idione rates right now only because of support arrangements developed in a mon^ 
oly environment and maintainable in a competitive environment only through sum- 
cient regulatory involvement to forestall "marke^>lace failure." 

Unleashing the BOCs to compete in the interexchan^ telecommunications 
market will very substantially increase the economic incentives to reduce eaaential 
network support for (a) affordable local rates in rural areas and (b) average toll 
rates. It will also subject rural areas to the threat of bypass by their few, but criti- 
cally important, business customers, leaving stUl higher costs to be recovered from 
the relatively few remaining rural subscribers and cauung uneconomic stranded in- 
vestment Rural areas are already least likely to obtain tbe benefits of interstate 
long distance competition and most dependent on maintaining their traditional pro- 
tected local franchise status. Congress should not adopt Iccisiation that will further 
erode the conditions that have mode affordable and reliable service slowly become a 
reality for manj' rural Americans. To prevent this will require carefuUy tailored 
and effective sof^uords, at the very least. 

INTRODUCTION 

The Dole Bill, S. 2665, proposes to give the Federal Communications Commission 
(FCC) control over enforcing, revising or eliminating the restrictions placed on what 
business activities are open to the Bell Operating Companies in the wake of the 
oourt«pproved AT&T divestiture. Up to now. Judge Green, tbe federal district court 



oy Google 



806 

judge that accepted the antitruBt settlement between the United States D^Ntrtment 
of Justice and AT&T and oversaw the divestiture, has been supervising the ongoing 
restrictions in the divested BOCs. 

The consent decree prohibits the BOCa from engasing in certain businesssB, in- 
dudins interexchange teleconununications servicee. The BOCs, chafing vinder this 
and otner restrictions accepted as part of the antitrust settlement, have had very 
limited success in peimading Judge Green to relax the consent decree restrictions. 
The PCC, on the other hand, is known to favor wider latitude for the BOCs. There- 
fore, it is virtually certain that the FCC would take immediate steoe towards allow- 
ing the BOCs to provide intereschange cxmimunications services tnat are new pro- 
hibited. 

Independent local exchange coinpanies like NRTA's members were not involved 
in the litiation that led to the AT&T consent decree, and were not subject to its 
terms. Nevertheless, the implementation of the decree has had profound and often 
adverse effects on independent companies, particularly in rural areas, and their sub- 
scribers. It would be highly inappropriate to increase or reaffirm unfair adverse im- 
pacts on rural interests flowing nvm the decree here, rather than taking this oppor- 
tuni^ to rectify them. 

NRTA'b concern is not so much with who determines what the BOCs are allowed 
to do or whether the restrictions should be relaxed as with assuring that rural CMn- 

Cies and their subscribers are not driven further into the role of competiti<m'B 
rs, owing to a headlong rush to embrace the imperative of the competitive mar> 
ketplace. Beliance on competition alone as a r^ulator is not naturally conducive to 
fUlnlling the public interrat in rural service. Chairman Danfbrth has identified the 
importance of protecting universal service in l«^[islation dealing with further BOC 
competition. That concern merits thorough exploration and positive action. 

Although Senator Dole and 31 other senators were previously instrumental in 
persuading the FCC to take a careful look at the impacts on consumers of accesa 
chaige pwicies intended to accommodate increased competition and implement the 
AT&T divestiture, Senator Dole's Bill directs {Sec. 6) that the reetrictions on BOC 
interexchange services "shall be removed by the Commission upon a showing . . . 
that there is no substantial possibility that the petitioning [BOC] could use its mo- 
nopoly jwwer to impede competition in the market it seeks to enter . . .." 

Despite some general public interest references in the bill and in descriptions of 
its provisions, it is plain that the proposal equates the public interest wiUi miiTimiiv 
ingcompetition, not balancing the eiJai^ed competition with other relevant factors. 

The more complicated relationship between competition and the public interest in 
rural areas requires extensive further investigation and evaluation of benefits, not 
nmple assumptions. Rural telephone companies and rural subscribers have ^picallv 
not been the beneficiaries of the competition ordered by the FCC so far. TnatjaH, 
changes in policies adopted to foster competition are already generating higher ex- 
change rates for rural residents, with few compensating gains. For them, lower toll 
rates are a poor substitute for increasing local rates, and deaveraged toll rates 
would do awav with even the limited advantage of toll rate reductions. 

Federal ana state regulators throughout the country are being pressed to reduce 
still further the "subsidies" inherent in treating the network as a whole, so that 
companies may compete on particular routes and even for particular customers. Be- 
gardless of the long term validity or vitality of the economic theories that are now 
accepted, applying such concepts as "cost causation," concentrating cost recovery <m 
the lease elastic service," and other popular rubrics means, in mral areas, that 
rates increase, but consumer choices in interexchange providers and services do not 

The reasons for this are economic. Rural telephone service is more coetiy to pro- 
vide than service to concentrated urban centers. First, it takes more wire and more 
labor to construct facilities to individual farms many miles trcm the telephone com- 
panjr's central office than to link relatively closer customers to an urban officer. In 
addition, many telephone construction and operating costs are "density sensitive," 
that is, the cost per household or business is lower for facilities that are designed to 
serve a lar^ number of customers or traffic. If rural telephone subecribers had to 
pay all the mdividual costs associat«d with their service on a customer-by-cusUxner, 
«rehange-by-exchange or telephone company-by-compony basis, their rates would bt 
too high for many families, individuals and small bnsineaaee to afford. 

Tbe marketplace does not foster rural service on ito own. Indeed, the need tar 
REA financing became apparent to Congress in the first place in the late 1940s bs- 
eause private businesses operating under marketplace incentives were not able to 
build telephone facilities to serve rural area. Capital was not available where con- 
panies could not char^ rates that would recover their costs and a reasonable profit 
Even the RKA financing programs that make financing available to construct Ui^ 
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pbone facilities to serve rural areas include a requirement to serve whole rural 
areas, rather than only their more economically attractive parts. This Conunittee 
should exercise Kreat care not to undermine the important benefits for rural areas 
that have been achieved under the BEA. programs. 

Telephone service is extremely important for rural residents and busineeses. Ob- 
taining basic supplies and health care, as well as developing ajid strragthening 
BOdal and communis contacts, depend much more on telephmie use when people 
■nd businessee are far apart, lliere are fewer businesses in rural areas to b^in 
with; those there are need reliable and inexpensive telephone service to conduct 
their business activities. Economists have coniirmed the value and importance of 
rural telephone support to rural economic growth, to the nation as a whole, and to 
all telephone uaers.' Marketplace behavior does not reflect these "external" bene- 
fits: niere are few economic incentives to enter a rural market if all costs must be 
paid by the small business and residential customer base there, llie drive to in- 
creased competition, thus, holds out the least benefit to those in high cost rural 
areas. 

Telephone companies faced with competition by other firms tliat are free to 
choose only the most economically attractive markets are driven to attempt to 
"deload" the costs of hi|^ier cost mai^ets from their rates. The FCC has already 
responded to sudi pressures by shifting more of the costs irf service to subscribers so 
that carriers can compete on grounds which do not reflect sodoUy valuable but eco- 
ntHnically "distortive support for nationwide average toll rates and local rates that 
do Dot reflect the full costs of service in high cost locations. Moreover, the BOCh 
have been increasingly Bucceeaful as advocates of deaveraging state toll rates and 
shifting to "bill and keep" (individual company-based) cost recovery arrangements 
rather tlian atatawide (network-based) cost and revenue sharing mechanisms. Rural 
companies and customers are the losers in the rapidly emerging economic modd. 

If the BOCs enter the interexchange toll arena, tbMr economic iDcentivee to re- 
fd«ce network (or all-cust4xner-baaed) cost recovery with an individual company and 
mdividual custtsner focus will become even more overwhelming. Unrelenting pres- 
sure to abandon high cost local service areas to their own fate— -nigh local rates and 
deaveraged toll ratee— will be a likely consequence in the alMence of regulatory 
measures. The evidence in many economists' statements in regulatory proceeding 
and elsewhere is that such a result is entirely consistent with competition, and is 
actuaU^ a pontive benefit when viewed through the lens of the economic theoreti- 
cian. Trie FCC must be bound by Congress to a more socially Intimate test of the 
public interest, if it is to be entrusted with unleashing the BOCs into the already 
chaotic ioterexcbange marketplace. 

Hie enormous potential detriments for small and rural companies and customers 
from BOC expansion into the interstate and intrastate interexchange marltets do 
not stop with the g«at economic pressure to reduce support for nationwide univer- 
sal service. The BOCs would also obtain the incentive and the authority to divert 
the relatively few large customers that small rural exchange companies serve. 

From the point of view of recovering the higher costs of rural service, each busi- 
ness that provides substantial teleph^e revenues to the local exchange company 
serving a rural area is more important to the company than is any single customer 
in an urban area with many large business customers. If one siich customer "by- 
passes" the local telephone company's network, the coete it leaves behind force the 
rates of remaining customers to rise to cover tlw operating costs that remain. There 
are fewer waya to use idled capacity in rural areas, so stranded investment is a 
likely result of losing customers. Further upward pressures on rural rates would 
follow. 

Right now, AT&T is the worst bypass threat for small local exchange ccHupaniee 
in rural areas. For example, AT&Ts Megacom tariff offers laige local access cua- 
tomers the opportunity to connect directly with AT&T. Entry oT the local BOC 
would greatly ucrease this bypass danger. Long distance competition graierally is 
not attracted to rural areas because there is not enough potential traffic to persuade 
newer long distance companies to build new facilitiee into the area to compete. 
AT&T and the BOCh have served rural America's toll needs because it was feMibIa 
to develop nation- and state-wide toll service in a monopoly environment when casta 
could be spri^ across the whole network. Thus, they already have a presence in 
the rural areas. 



■ te, Edwin B. Parker. Bamomic and Social Baitfilt ^ '^ ''^ Ttit^ioot Loan Pnpvm 
(ISeik Robert D. WUlw, Tht Coatinuing N»d For And National Btmfil* Deriotd Aon TJu 
UtA TikpluMt Loan fitigmtu~-.' " ' ' ...«.., 
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As toll competitora, ATATs and the local BOCe' purely economic incentives would 
be to discontinue service to high coet ei«aB, other than for the few economically at- 
tractive customers. Under requirements also aurviviiw from the monopoly environ- 
ment they cannot cease to serve without state or £deral r^ulatory permission. 
However, where two companies are in a position to serve, it is harder to point to a 
"carrier of last resort" Moreover, one of the basic characteristics of a truly competi- 
tive marketplace is freedom of exit as well as freedom of entry. That kmd tk eco- 
nomic "benefit" does not bode well for rural consumers or rural exchange compa- 

The Dole Bill also gives the FCC authority to remove restrictions on the BOCb 
without reference to the limitations on its jurisdiction under Section 2(b) of the 
Communications Act. If the FCC interpreted this to enable it to authorize full local 
exchange competition by the BOCi outeide their own areas to relax the current pro- 
hibitions on their non-monopoly eervicee, the consequences for local exchange serv- 
ice in neighboring areas could be severe. Chairman Fowler has already publicly es- 
presaed his support for unrestricted local service competition. Diversion of any large 
concentration M service that exists in a small exchange area — for example, a resi- 
dential development, a seasonal resort, a dovmtown business network — if a BOC 
provides competing local exchange communications could have devastating conse- 
quences for the rest of a rural exchange area. Once the lowest costfi and moat efB- 
dent portion of the area had been captured, the unit costs to be recovered ^m Gk 
small remaining subscriber population could be astronomical. 

NRTA sees in the Dole Bill and other related legislation looking towards giving 
the BOCb carte blanche to provide interexchange services a very severe threat to 
reliable and affordable rural telephone service. It would be a grave mistake either 
(a) to regard this as an issue that alTects only the local exchange industry or (b) to 
conclude that resolving the issue of BOC expansion in a vacuum can provide a co- 
herent policy solution that would live up to the bill's comprehensive title, the "Fed- 
eral Telecommunications Policy Act of 1986." 

In short, Congreaa should not place a decision of auch moment for rural telephone 
SubscriberB and companies in the hands of the FCC without fully evaluating tiw 
likely consequences for rural service and imposing a clear duty and concrete safe- 
guards to protect rural subscribers and companies. In particular, the Committee 
should not rush to judgment on the basis of hasty and incomplete evaluations. 
There is no need for the breakneck legislative pace at which Congress is being urged 
to act here. Industry reorganization designed to benefit big business customers and 
metropolitan telephone operations must not be Stowed to undermine high quality, 
reliable and affordable rural service. NRTA strongly urges this committee to see 
that this does not happen. 

Stateuent or the NAnoNAL Tblbcohhunications Network 

The National Telecommunications Network ("NTN") appreciates this opportunity 
to re^JOnd to Chairman Danforth's request for additional comments concerning 
S, 2666, the Telecommunications Policy Act of 19S6, and proposed amendments 
thereto, NTN is a joint venture of seven regional long distance companies who to- 
gether have invested approximately $750 million to construct and operate a 12,0r~ 



These comments supplement NTN's previous statement, submitted on July 3rd of 
this year, which addressed in more detail questions of jurisdiction over the Modifica- 
tion of Final Judgment ("MFJ") and the continuing necessity for restrictions on tbe 
Bell Operating Companies. 

In support of S. 2565, the Bell Companies suggest that the bill would "simply" 
shift certein federal telecommunications regulation from the federal courts and Jus- 
tice Department te the Federal Communications Commission. In fact, the FCC al- 
ready performs its telecommunications regulatory role. At issue in this biU is 
whether the Congress should take the unprecedented action of attempting to stiip 
the federal court of jurisdiction over a landmark antitrust case so that the FCC, 
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with its demonstrated and admitted incapacity to deal with antitrust issues, can 
follow its prediBpoaition to alter the terms of the court«ntered consent decree. 

Such actions would make a mockery of the antitrust suit and the federal courts, 
and permit the RHCe to use their monopoly power to cut off long distance telephone 
competition before it can develop to a viEible stage. It would ^bo represent an ex- 
treme example of changing the rules in the middle of the game, severely jeopardiz- 
ing the large investments made by the NTN members and other new enterprisw in 
reliance on the terms established fay the MFJ to permit and protect the develop- 
ment of competition. In bis testimony before this Committee on September 16, MCI 
Chairman mlliam McGowan accurately characterized this legislation: "The propos- 
al embodied in S. 2666 to strip the federal court of its ability to enforce an existing 
iniuctive decree is not just a bad idea. It's unnecessary, unfair, unconstitutional, ana 
wholly unprecedented. ' 

AltJiough NTN's opposition to S. 2566 remains unchanged, NTN is pleased to re- 
nxmd to the findings, proposals and questions released 6y Chairman Danforth on 
August 28. 



I. Tm INTEXLATA REffTHlCTION IB CRTnCAL TO THE DEVELOPMENT OF COlfPETTnON 

NTN is best qualifled to addess the implications of S. 2565 for its own area of 
business and expertise, the long distance industry. The restriction against BOC pro- 
vision at interLATA telecommunications services is the cornerstone of the MFJ — in 
Jud^ Greene's words, it is both "logical" and "crucial".* Judge Greene heard ex- 
tensive evidence establishing how the Bell System used its control of local network 
facilities to prevent competition. As the Committee knows, the MFJ contains two 
distinct saf^uards to adaress this problem. First, the divested Bell Companies have 
been required to reconfigure their access facilities to provide AT&T's competitors 
with interconnections that are equivalent to those AT&T itself receives. Second, the 
Bell Cnnpanies are themselves prohibited from providing interLATA services. 

As they complete the "equal access" implementation process (with all of its well- 
publicized problemB), the RHCs are now proclaiming that they should be relieved of 
tbe interLATA restriction.* But this argument has no merit whatsoever, for the two 
safeguards are unrelated. Eoual access is intended only to put new competitors on 
the same footing as AT&T; the BOCs are under no obligation to provide other carri- 
ers with access that is equal to that which they use for their own services, and none 
have done so. 

The interLATA prohibition has an entirely different purpose. It is founded on the 
indisputable fact that the Bell Companies still have the ability and incentive to use 
their local network monopoly to injure competition— iust as the Bell System did in 
the past They enjoy bottleneck control of cntical local access facilities between long 
distance companies and their customers. They have massive ratepayer-supported re- 
sources. They control advance information on network planning and development. 
They have monopoly-derived relationshipe with all customers, and unique informa- 
tion about customer telecommunications patterns and needs. 

NTN does not contend that the Bell Companies should be barred from interLATA 
service for all time. But that is not what Judge Greene or the MFJ require. The 
court has made clear that the Bell Companies will be permitted to compete in the 
interLATA market— but not until the local network bottleneck has dissipated and 
competitive alternatives have developed for local access to customers.* 

Unfortunately, public statements of FCC ofFicials lead all observers to believe 
that, if given the on>ortuiiitj|, the agency mav well abandon this standard and risk 
a return to the anticompetitive conditions wnich preceded the MFJ. Certainly the 
RHC officials believe that, or they would not pressmg for passage of this l^palation. 
NTN strongly believes that no legislation is warranted at this time — a view shared 
bv the leainng telephone user and consumer representatives and virtually everyone 
else in the telecommunications industry except the RHCs. But at a bare minimum, 
any legislation that is considered must expressly require the FCC to retain the 
MFJ's prohibition on interLATA service for as long as the BOCs maintain their bot- 
tleneck control over the local network. 

■ UttiUd Slata v. WetUm Site. Co., 62T F. Supp. 1090, 1097-96 a. 26 (D.D.C, 1986). nv'd on 
othtr grounds. United Staitt v. WaUm EUc. Co., No. 8fr6118 (D.C. Cir. Aug. J5, 1986). 

* Of anirae, completiaii of "equal bccmb" ii still nveral yean away. As of today 30% of the 
local access lines in the United StsUa have not been converted to equal BCceas. including many 
lines in major metropolitan areas, 

• United States v. Weatem Eiec Corp-. S92 F. Supp. 846, 868 (DJ>.a 1984); United States v. 
ATAT. fiE2 F. Supp. 131, 194-95 (D.D.C. 1982), affd iiib nam Mar^ind v. United States. 460 VS. 
1001 (19gS). 
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a. THB SAFCOUARDS SUGOISTKD BT CHAIRMAN DANTOKTH ASB NOT AIMttUATK 

Along with others who have testified before this Committee, NTN has concenu 
relating to the full range of complex proposals and questions released by Chairman 
Danforth, including prc^xwed F(X procedures and propcsals affecting other lines of 
business. We remain convinced that none of these proposals is an adequate substi- 
tute for administration of the MFJ — an antitrust consent decree — by Uie court that 
heard the evidence in that case. We also agree with those who contend that any 
interference with the consent decree would violate constitutional principlea tk sepa- 
raljon of powers. For present purposes, however, we have limited our comments to 
the issues of critical concern to us, specifically, proposals relating to BOC entry into 
the interLATA market 
A. Structural Separation 

Chairman Danforth has proposed three "additional saf^uards" that apparently 
would have to be met before the BeU Companies would be permitted to offer inter- 
LATA services. First, the RHCs would be required to establish separate aubsidiaries 
for their interLATA operations. But structural separation alone cannot prevent the 
Bell Companies from croes-subeidizing competitive operations with monopoly^derived 
revenues.' As the antitrust court and others have repeatedly observed, regulatory 
agencies are inherently incapable of preventing the local telephone monopoUes from 
engaging in anticompetitive conduct in other telecommunicationB markets.* 

Indeed, state regulators attempting to scrutinize the relations between monopoly 
and competitive Bell Company ofGliatss in the months since divestiture have been 
repeatedly stymied. The California PUC, for example, encountered "deficiencies" in 
Pacific Bell's rasponses to repeated PUC inquiries, and it concluded that there were 
"questions regarding the reliability and accuracy" of information ultimately submit- 
ted to it by Pacific Bell. ''The National Regulatory Research Institute reported a 
"new, pOBt-diveetiture lack of cooperation on the part of the BOCs" which has forced 
regulatory agencies to resort to expensive and time-consuming court battles to 
obtain information.* And the National Association of R^n^toiy Utility Commis- 
sioners ("NARUC") reported that state regulators have consistently been denied 
access to RHC date, and have otherwise been frustated by poor accounting records 
and deficient transactions standards.' These problems have become so severe that 
NARUC recently has called for new measures to ensure that state regulators can 
obtain access to the Bell monopolies' records.'" 

But if structural separations do not protect ratepayers even when the regulatory 
agency is diligent in ite scrutiny of afnliate transactions," surely such safeguards 
cannot be relied upon if consent decree jurisdiction is turned over to the FCC. Iltat 
agency has systematically abandoned structural separation in moat contezta, and 
has made no effort to encourage it even when companies have offered to observe 



■ See Second Computer Inquiry, 77 F.C.C.2d 384, 462 11980) (nparate lubrndiaiv ivquimnait 
cannot roreclOH the ponibility i^ pradBtoiy conduct); Uniltd Stata v. ATAT, GZir. Su[n>. 1090, 
1112 (D.D.C. 1986), rtv'd on othtr groundt. United Stata v. Western Elec Co., No. 8fr«llS CD.C 
dr. Aug. 15, 1986) (Kparate Bubtdduuy requirement is not adequate to OTArrida the dangen that 
gave rise to the decree). 

■ For example, during the AT&T trial, former chiefs of the FCC Common CBTiier Bureau tai- 
tilled that the FCC auiiers from "Btructural, budgetary and financial defidendes" which render 
it incapable of effecttve enforcement of the lawa governing the local telephone monopolkB. 
United Stalm v. ATStT. 562 F. Supp. 131, 168 (D.D.a 1982), ofTd mb ntm, Maryland v. O^ 
State*. 460 US. 1001 (1983). 

Recentl]', the preeent chief of the Common Carrier Bureau, Albert Halprin, ti»pni<»ul hii ei- 
oaperation with the Bell Companies for their lack of cooperation in meeting even their nMSt 
beaic, miniaterial ofali^attwu under the FCCs tarrifT regulation*. He Mated that the LBCb "cv 
toinly don't have a umfbrmly good record on regulator; compliance, and that repreaenta a diar- 
itablBcharwterizalioDof theinduitiy'iperfiinnance * * *. Tlte fiiet thai the LBCt can't gel their 
accea tariff filing right eeriotuly undermiaea their effbrtt to gmnrnprooal far etitry Mo WW 
competitive uiAcnM * * '."Telecommunications Reports, Aug. 4, 198e at 10-11 (emiAuuns added). 
_ * llepOTt <tf Public Staff Divigion, Califbnua Public UtilitieB CommiMion, concerning PadBc 
' ' n Telecommunication! Reporto, June Z3, ' " ■ - ■ •• 
)perating Corap«~'*- "-^ — ' " — '"' — 

w diecuanon of audit reporta releaaed by NARUC ir 
1986 at 8. 
"> CommonicatianB Daily, Sepb 
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■eparation on a voluntary boBis.*' Nor has the FCC itself itiade any meaningful at- 
tempt to detennine whether intentate ratepayers are subeidizing separatM RHC 
'%. Clearly, separation requirements cannot prevent Bell Company abusea of 
Is why the divestiture remeay was adopted 

A IntraLATA CompelilKn 

Cbairman Danforth has suggeatad that an^ removal of the interLATA prohibition 
should be conditioned on the elimination of all restrictions on intraLATA competi- 
tion. This proposal correctly recognizee that the Bell Companies, while seeking re- 
moval of the interLATA restriction, have actively worked to block or forestall intra- 
LATA competition with their own operations, and have been successful In that 
eflbrt in most states. Such actions are directly contrary to the spirit and intent of 
the MFJ. When Jud^ Greene approved the large LATAs proposed by the Bell 
System under the MFJ, he did so only with the understanding Hat intraLATA com- 
petition would be permitted.'^ 

However, even if Congress were to require the removal of all barriers to intra- 
LATA competition as one condition of RHC provision of interLATA services, many 
competitive problems would remain. These problems ate clear from enwriencee in 
the WW locations where intraLATA competition exists tods^. Even under the MFJ 
the Bell Companies retain premium access CMmections which aUow them literally 
to strip off the intraLATA traffic of a customer, even if the customer wishes to use 
■ Bell competitor. The Bell Companies also manipulate access charges to make in- 
traLATA competition economically impossible. In short, they are exploiting their 
bottleneck monopoly power in just the &shion predicted by Judge Greene and the 
Justice Department vrtien the MFJ was approved. The universal customer relation- 
■hips of the BOCa and their numerous ouier advantages would rqnresent a potan- 
dally fatal threat to the development of long distance competition in the interLATA 

C Faeilitiea Leasing 

Similarly, a requirement that the RHCs lease rather than own interlATA facili- 
tiee would provide no meaningful safeguard against anticompetitive activity. For 
□ne tbinf , the RHCs already are spending milhons of dollars to (instruct long haul 
fiber optic networks — all at ratepayer expense and in anticipation of being able to 
convince the government to remove the interLATA restriction.'* But a leasing" 
requirement would not prevent the RHCs fioia reaping the croe»subsidie« that they 
have planted. The RHCs would simplv "lease" very short network links to cross 
LATA boundaries, connecting those links to their own netwoib. Indeed, such 
"LATA-bopping" already is taking place today on a limited basis. 

More important, of course, a "Teasing" requirement would do abeolutely nothing 
to prevent the Bell Companies from using their bottleneck control of local access to 
disadvantaf^ competitors. But that is the core problem that the MFJ is intended to 
protect against. 

NTN respectfully submits that only a flat prohibition on Bell Company entry can 
protect the environment of developing competition in the interLATA market. This 
crucial restriction must be maintained until the RHCs lose their monopoly bottle- 
neck control over the local network. 



"In tba Matter of Application for Contrait to Andgnineiit of LicentM and Tranifer of Control 
of Certain Subsidiariea irfGTGCoiporatian and United Teleananiiuiicationi to U.S. Sprint Com- 
municatkma CMnpany, File No. ENF-S6-4 (nleaeed June 1& 1B86) at 12. 

1' Judge Greena wrote that "the lack of competitiaii in the [intraLATA] market would conetl- 
tute an mtoknMt dKitlmmtnt. Tbe opening up of competition lies at the heart of thia lawsuit 
and of the decree entered at it> condueioa, and tbe Mignificant amount of tmffic that im both 
titaU and intraLATA ihouU not bt rtttrntd to llit monopoly eamtr. " Unittd SlateM v. West- 



_ n EUctric Co., 569 F. Supp. 990. 1006 (D.D.C. 1983) (emphaab added). 

'* As Judge Green* tm» recooiiied, "even to leave open the poeaJbiUty of Regional Holding 
Ganpany entry into [tbe interLATA] market would haie negative impucationa * * * [l]f the 
companiee perceive thenuelvee aa future long <*'«*"■"■«> competiton they will have incentivaa lo 
^nnd ratepayer fiuida tor long.<liataDce network conetruction and * ■■"— "■ ' — ' 



oeMAil mtoy by diacriminatJM ageiest other carriara in interconnection and b* delaying tl 
achievement of equal acceea." [/ni(«f Slala v. WMem EUc Corp., Qv. Action Na S2019Z, _ 
op. at 19 (D.D.C. Feb. 26, 1986); Utuied Slattt v. Wtiltm Bite. Co.. S92 F. Supp. 846, 8CT (DJ). 
1984). 



equal acceea/^nitnf Slala v. Wfltm EUc Corp., dv. Action Na S2019Z, slip 
:. Feb. 26, 1986); Uniltd Slattt v. Wtittm Bite. Co.. S92 F. Supp. 846, 8CT (DS>£. 
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m. na bhcs should hepocub thkih full ATTEirnoN on local nktwork 



videra of local telephone m . . 

tal service by 1995, and then devote their reeources to that end. Iromcally, while t&e 
RHCs rush to diversify, they are failing in their obligation to ui^ade the local net- 
work to reflect current technology. In the long distance market, for example, NTN 
and other carriers have been rewiring the counti? with fiber optic cable, ushering 
in a new era of high capacity, inespensive and relatively distortion-free digital 
transmission services. But American busineaa will not be aole to fully convert this 



forward-lookmg national policy to e 



will avoid a ifivision of the country into claMes of the information-rich and informa- 
tion-poor. 

Unfortunately, however, the RHCs have placed improvements in the local net- 
work far down their priority list. Digital access facihtiea are only being installed 
slowly and inefficiently. Some bdieve that the Bell Companies are deliberately de- 
laying network improvements to prevent informatim providers and new long dis- 
tance companies from becoming strong, in expectation that Congress or tbe FOC 
will soon allow the Bell Companies themselves to enter those businesses, bx any 
event. Congress must remind the RHCe that as holdere of the monopoly franchise 
for local service, they have a duty to keep local service current with new technology. 
The Bell Companies are deriving reconl profits from their monopoly-based oper- 
ations." They should invest those profits in the local network of the future — tbs 
digital service future— not simply pass such profits to shareholders and unrelated 
business ventures. 



f. CONCLUSION 



Nothing has occurred since divestiture t 
the MPJ, and in particular the interLATA service restricdon. The MPJ contains its 
own review mechanism and, in accordance with that provision, a Department of 
Justice report assessing the post-divestiture experience is being prepared and will ba 
released at the end of the year. While the Justice Department's new role as an ag^ 
gressive proponent of S, 2566 may raise serious questions concerning the ohjectivil^ 
of its forthcoming conclusions, there is surely no reaacm for Congress to act before it 
has the benefit of this report. The Committee should instead schedule hearings next 
year both to explore how actively the Justice Department is investigating t£e Bell 
Companies under the monitoring and visitorial provisions of Section VI of the MFJ, 
and to examine the results of the Department's report to the antitrust court. 

NTN understands that notwithstanding the above, an attempt may be made to 
bypass the Committee's processes and attech S. 2565 to another unrelated bill, tbe 
Missage of which is required by the national interest But in no event should tbe 
Cmmnittee permit the vital issues raised by this l^t^lation to be resolved without 
the opportunity for separate and complete consideration. It would be a special trav- 
esty if the power and jurisdiction of the federal courts and the serious antitrust and 
comAitutional issues presented by S, 2565 were evaded through a parliamentary 
"end-run". Not a single telephone user or any enlightened observer could or wmild 
defend such a tactic. 

litis Committee must instead help ensure that the RHCs are not allowed to enter 
' interLATA long distance market until their bottleneck control of local a 



eliminated. At this time the RHCs would add nothing to the int«rLATA markst 
their attention an^ resources on their principal mission — bringing the same kind of 



nothing U 
except a demonstrated ability and incentive to use their monopoly position a 
ayer-Bupplied resources to hinder competition and squeeze out the dei ,_ 
i. The public interest demands that the Bell Companies instead refbcus 



■* RHC profits have reached such bh unreasonably hi^h level that group* such as the Cao- 
■umer Federation of America and International Communicationa Association, and agendei such 
H the General Services AdministraUon and Depeuiment of Dehnw, have publicly called for ■ 
rollback in ratsa charged for monopoly local telephone services. In addition, for now at least, tba 
RHOi' competitive ventures are incurring huge losses. Tbe RHCb generall; admit Uwt an; 
future pronts generated from competitive veoturee would not be used to subaidize rates fbr Iceal 
a fact confirmed by the separate treatment given to tbe profits of their Yellow PagM 



3,GoogIc 



i that NTN and the OOCi are 



Statkhknt of thb North Amxbican Telbcohmunications Association 
1. annsAL obsebvations 
It is a tribute to the political resources and influence of the Bell Operating Com- 
panies ("BOCs") that "relief' legislation for tbe«e companies is bein^ eeriousljr con- 
sidered. Bsaentially, the BOCs are asking Congrees to nullify the judgment in an 
antitnist cose. This Modified Final Judgment rMFJ") was not unilaterally imposed 
1 the Bell System, but resulted from an arm's-length settlement agreement that 



ration of powers, but it opens the door to a parade of supplicants seMLing si 

Bmn more amiiTing, the BOCs are asiung for mQ relief without any showing of 

rial need. These are not bankruptcy-threatened remnants of a dying industry. To 
contraiy, since divestiture the BOCs have enjoyed a highly favorule regulatory 
climate and continually increasing traffic on their local networks. As a result, they 
are ei^oymg virtually unprecedented prosperity while competitive companies watch 
their proflt margins shrink. BOO profit margms in 1985 increased by 11%, while 
profita tat U.S. industry declined t^ 11%. 

This Committee should not be drafting relief measures for companies that deserve 
no special consideration. T«g*»nH, this Committee should investi^te the post-divesti- 
ture performance of these giant monopolists. Are the BOCs providing local exchange 
service at reasonable rates, as mandated by the Communications Act? Or are they 
using unpre<»dented local rate increases to fiind a massive diversification campaign 
and engage in subsidized price wars against their competitors? Available evidence 
supports the latter inference. The evidence also shows that, faced witti the task of 
restraining seven r^onally dominant monopolies, the Federal Communications 
Commission ("FCC") has laigely abdicated its r^ulatory responsibilities. 

This Committee should drop all consideration of measures to confer private bene- 
fits on the BOCs at the public's expense. Instead, it should draft and report a bill to 
(1) require the BOO to conduct all unregulated activities through fully separate 
Bubeid^ariee, and <2) require that ratepayers realize a tangible and direct dividend 
from their funding of the BOCs' diverse competitive activities. 

U. THI FORUU FOB ASUIMIBTBRIKO THK tlFJ SHDULO NOT B> CHANGED 

There is no compelling reason to strip the District Court of jurisdiction over the 
MFJ. The court's jurisdiction was conferred by a Federal statute, end no one can 
credibly claim that the court has n^lected ite duties, ignored due process, or ex- 
cluded public participation. The AlibT settlement was approved pursuant to a 
Tunney Act puDlic interest inquiry of unprecedented size and scope, in which all 
parties, including numerous reffulatory agencies and public interest groups, were pe- 
mittsd to intervene. The MFJ nas been continuallj[ reviewed by the Justice Depart' 
ment and the court, even though it has been effective for less tlian three years. The 
court has repeatedly and esplicitiy invited the participation of non-parties in all of 
its proceedings. 

Tliis is not to say that NATA supports all the court's rulings on the MFJ, In fact, 
the court's rulings have overwhelmingly favored the BOCs. Smce January 1984, the 
court has granted about 70 waivers allowing the BOCs to diversify into competitive 
businesses (including many businesses from which they had been barred ever since 
1966). It has denied onlv one. Despite these results, however, NATA strongly be- 
lieves that MFJ review should remain with the court, where it lawfully belongs. 

NATA is especially opposed to the wholesale transfer of crucial MFO review func- 
tions to the FCC. Key MFJ issues have been prejudged by the FCC, as evidenced by 
Conunissioners' public statements before Congress and othe forums. Furthermore, 
the FCCs past record hardly inspires oonfldence in its ability and willingness to adr 
dress the antitrust problems of a half-monopoly, half-competitive industry. The IdFJ 



■ If, M was liluly. the Bell System had bean found guilty of iDtitrurt violations, tha BOCs 
would have faced hundreds of million! of doUarv in potential tnble damage liabilitv in numer- 
UNH peniliiig private antitrust lawsuits. T"^""", the BOCs avoided any flnaJ judgment diat 
oould be used against them in pendins or future eaaea. As a result, they were able to settle 
pending privala luita for a small fraction of Um dr .----^ 
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itself was approved because the court recognized, based on the trial record, that the 
FCC "never has been capable of efTective enforcement" of behavioral reetrainta on 
the anticompetitive conduct of large regulated monopolies. United States v. Ameri- 
can Telephone and Tel^aph Co., 552 F. Supp. 131, 168 (D.D.C. 1982). 

In recent years, the Pec's approach to critical issues has increasingly bvored ad 
hoc decisions over reasoned, record-based policymaking. E^ren on matters that go t« 
the heart of its statutory mandate, such as network access charges and depreciation 
practicee, the Commission has been A«quently criticized for 1^^ decisions that un- 
necessarily increase local telephone rates. In addition, the FCC has laigely aban- 
doned oversight of its Computer II structural separation rules, prematurely disband- 
ing its Computer II task force and falling to effectively audit B&C cost allocations to 
competitive subsidiaries. At present, the Commission is moving precipitously to 
rep^ those separation rules, thereby throwing away its most ^ective ratepayer 
protection tool at a time when it is understaffed and wholly unprepared to enforce 
substitute Bsfc^uards. If the FCC cannot fulfill its eiiBting statuatory obligations, it 
should not be entrusted with additional antitrust responsibilities.' 

m. THE CRirBKlA FOR RBVtBWtNC Uti RK8THICn<»)8 SHOtJUl NOT B> WKAKKNKD 

There is no reason for Congress to dilute the exising standard governing modifica- 
tions of the MFJ. Indeed,' the existing standard is daiuerously weak. At preaen^ the 
divestiture court is required to grant waivers of the MFJ restrictions if there is no 
substantial possibUi^ that a proposed BOC activity would impede coi^etition in 
relevant marketa. Under this standard, the court has granted some TO MFJ waivers 
and denied only one. But there is substantial evidence that the BOCs' diversificatioD 
campaign has harmed ratepayers hy diverting compamr reaourcee from local tele- 
phone service. Congress should consider applying an aadititaial test: BOC diversifi- 
cation should be permitted only where it vnll not impede competition and will not 
lead to increased telephone rates. 



A. Competitive Impact 

The AT&T trial and the Tunney Act settlement proceedings provide ample evi- 
dence of the dangers to competitive markets posed by BOC entry into manufactur- 
ing, long-distance and information services. Nothing has haniened unce divestiture 
to significantly reduce these dangers. The potential impact of MFJ modifications on 
the customer premises equipment ("CPE") markets in which NATA members par- 
ticipate is described in detail in the attached Comments which NATA has previous- 
\y submitted to the Justice Department. The main dangers to these markets are as 
follows; 

1. If allowed to manufacture CPE, the BOCs will impose discriniinatory technical 
standards to discourage connection of competing equipment to the network. 

2. The BOCs will withhold competitive access to essential technical and market 
data which will be provided to their own manufacturing divisions. 

3. The BOCs will coordinate the timing, price and features of new network serv- 
ices to provide strategic market advantages to their CPE manufacturing arms. 

4. Ins BOCa will use ratepayer funds to subsidize research and development and 
other functions of its manfuacturing arm, giving the latter an artificial and over- 
whelming competitive advanta^. 

6. If also allowed to provide mformation services, the BOCs will use their moncrao- 
ly control of local networks to even greater advantage in CPE markets. The BOCi' 
main interest in infbrmation services is to enhance their Centres offerings to busi- 
ness customers. (Centres is a network service which competes with PBXs and other 
business CPE, and which is currently supported by discriminatory rate structures.) 
The BOCs would provide their Centres customers with preferential access to infor- 
mation services incorporated in the network, while nroviding inferior interconnec- 
tion at higher rates to customers using premise»hasea systems. 

* ImplenientBtioD of the HPJ by the FCC would also requii« an explicit or implicit modifica- 
tion of the current statutory limitstioiu (47 U.S.C. S. 1520))) on FCC jurisdiction over intiatUte 
•ervice. For essnlple, Sectioa 4(cXl) of S. 2665 (introduced by Senator Robert Dole, R-Kan., June 
IS. 1986) requirsi the BOCi to file eschanse accen torifb at the FCC for "intKrachai^e tde- 
cranmimicationB." without distiliction between interstate and Intrastale intemccharute aervice. 
Such JurisdictJonBl cfaimgea would be easeatial to actually achieve the conaididBtion or peUqr le- 
^iisAlMiia I liiiiiirrt liji llii |ii npnntiiitn nfff "fifil 

Digitized oyGOOglC 



315 

These competitive daagen will peraist aa long as the BOC> unilaterally cmtrol 
access to and use of their bottleneck exchange network facilities, which are the only 
realistic local transmission alternative for the vast majority of U.S. consumers. 

B. Availability and Price of Telecommunicationg Products and Services 

The AT&T breakup opened major new markets to competition, reducing prices 
and promoting innovation. The MFJ restrictions ensure that telecommunications 
markets remain open to competitive innovation, permitting customers to choose 
from a wide variety of products and services.' Removal of the MFJ restrictions 
would suddently reverse that trend, signalling to the industry that newly competi- 
tive markets wW once a^in be closed to competition — causing industry turmoil, 
chilling innovation and ultimatelyraising prices in all markets. 

In ludition, removal of the MFJ restrictions would cause further increases in 
local telephone rotes. The BOCs have already taken advantage of posthreakup con- 
fuBioa to raise local rates to unconscionable levels. In 1964-86, local exchange rate* 
were increased by well over $S billion. The BOCs used these excess profjls to fund a 
diversification bmge into numerous competitive ventures, which incurred estimated 
losses <k almost Si billion in 1985 alone. BOC entry into long-distance, information 
services, and equipment manufacturing would trigger yet another round of locai 
rate hikes to capitalize and subsidize these enormously ^pensive ventures. The 
BOCs have stated they will not return their profits, if any, from competitive busi- 
nesses as a "contribution" to local service rates. 

C. Implications for Trade and Labor 

Improving U.S. telecommunications exports requires a healthy and competitive 
domestic equipment industry. Historically, the monopoly telephone industry did not 
export; independent manufacturers do export. Returning domestic markets to a cap- 
tive monopoly condition will cripple the United States abiUty to export by depriv- 
ing independent U.S. manufacturers of their domestic market share. This in turn 
will cause loss of jobs in the United States, 

Moreover, the BOCs are unlikely to start new manufacturing ventures from 
scratch, but will acquire existing companies. Thus, the BOCs' eatiy will not increaao 
the number of competitors in either domestic or export markets, mstead, BOC man- 
ufacturing acquisitions will reduce competition through subsidized price cutting and 
discriminatory equipment standards. 



With respect to the "core" MFJ restrictions r^arding long-distance, information 
services and manufacturing, there is no compelling need for Congressional action. 
Furthermore, as discussed above, precipitous Congressional intervention in these as- 
pects of the Decree would have grave consequences. The present dangers to ratepay- 
ers and competition from BOC entry in these markets cannot be adequately con- 
tained by measures short of the MFJ prohibitions. 

It is possible that certain other MPJ-relatad functions could be more effectively 

Krformed by the FCC. This question, however, should be fully explored at hearinss 
fore any action is taken by the Committee. And under no circumstances should 
the measures adopted by the Committee overturn or transfer jurisdiction over the 
MFJ's core line-of-business restrictions. 

To the extent that the Committee considers it necessary to address those core re- 
strictions, it should employ measures narrowly targeted to addrcse identifiable prob- 
lems and carefully conditioned to minimize anticompetitive effects. Regarding the 
manufacturing restriction, for example, the BOCs have argued that they cannot 
always obtain the network products tney need from outside manufacturers, because 
the latter are sometimes unable or unwilling to devote R&D resources to the devel- 
opment of products with limited commercial applications.* The BOCs also complain 



• Some advocates of BOC "relief' claim that the MFJ 
into "stagnant technoloncal backwaters." This is nonsense. The BOCe themselves claim U _ _ 
spending as much as (2 oillion each in 19S6 to improve their networks, snd msnufactuien are 
competing fiercely tod^ to sell stat»of.tlifrajt products to this lucrative market Even in the 
capital- and reseerch-intMisive digitsl switch market, there are at least eight macufaeutari 
seeking procurement contracts from the BOCk 

* Chainnan William Weiss of Amerilech has Mated he merely wsnta the freedom "to develop 
something that would be useful . . . where my commitment of some capital would enhance the 
manufacturer's wilUnaness to do the Job tor me. Or. I might want to make a widget that is 
ussAil end that nabo^ else wsnts to make, but is Important to be Just to be able lo (tia fUU 
service." TUqiAona Fsbruary 3, 1886 «t G6. 
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that dealing with outside manufacturers for their network needs forces tbem to give 
away valuable market and technical information to their competitors.''' 

NATA is skeptical of these claims, and ui^es the Committee to fully investigate 
them before taking any action. Assuming that these claims have merit, however, 
the Committee can address them without overturning the MPJ manufBCturing re- 
striction. For example, the Committee could draft legislation to permit BOC partici- 
pation in a reeearch and development consortium of carriers and equipment manu- 
facturers which would carry out joint research and development on improvements 
to the telephone network. A system of royalties paid to the consortium would ensure 
that the BOCs and their ratepayers benefitted from any non-network commercial 
applications of jointly funded research. At the same time, manufacturers would be 
assured of their right to use the fruits of the research and to avoid diacriminatoiy 
network applications. 

Any bill drafted by the Committee should include Strict conditions to minimiie 
the impact on ratepayers and competitive markets. One essential safeguard is to re- 
quire fully separate subsidiaries for Euiy unr^ulated activity in which the BOCs are 
involved. The weak separation requirements approved 1:^ Judge Greene are inad- 

auate to prevent cross-subsidization and excessive diversion of capital to unregulat- 
businesses at the expense of r^ulated ratepayers. Even worse, the FXX has pre- 
cipitously acted to dismantle the Btronger separation requirements which have been 
applied to the BOO)' provision of CPE and enhanced services. To prevent further 
erosion of these essential constraints on monopoly behavior, Congress diould tamad 
the Communications Act to ensure that fully separate subsidiaries are required Cor 
any unregulated product or service offered by a BOC or other telephone utility of 
comparable size and market power. The Committee could use as its starting point 
the separation requirements approved by the Senate in S. 898. 

A second crucial condition is a ratepayer dividend or royalty on unregulated ac- 
tivities. The Committee should seek to guarantee that any meaBures taken will ben- 
efit ratepayers — not just the BOCs themselves. This can be most directly accom- 
plished by requiring that a percentage of any profits from a BOCs competitive ven- 
tures be credited to the BOC s revenue requirement for local exchange service. 

A third condition, which should apply to any BOC manufacturing activity, is a 
minimum requirement for BOC equipment procurement from and soles to independ- 
ent firms. Such requirements provide an essential market teat to ensure that inter- 
nal transactions between the BOCs and their manufacturing affiliatea take place at 
nondiscriininattnry, market-based prices which are not inflated to the detriment of 
ratepayers. Similar independent market tests were required in Sections 230 and 239 
of S. 898. 

Finally, if the BOCs are allowed to compete in unregulated markets, then they 
must be required to reciprocate by opening their local exchange monopolies to com- 
petition. At present, local service competition is limited primanly to services whidi 
completely 'liypass" the local network, and which attract only a narrowly limited 
class of users with hi£hly specialized transmission needs. Real ccmipetition in this 
market will require the BOCs to relinquish their exclusive control of "bottleneck" 
facilities which provide the only ubiquitous local service option for the vast nu^ority 
of telecommunications users. 

If this Committee chooses to "fiee the BOCs," it must also "free the local ex- 
change" from the tyranny of tariff restraints imposed by monopoly carriers. The ex- 
change "bottleneck" must become a neutral, open highwajr which customers and 
service providers can use as they see fit, nitiiout being limited to the narrow and 
discriminatory service configurations of BOC-controlled tariffs. For example, the fea- 
tures provided in Centres service must be fUly unbundled so that customers are not 
required to buy the whole package to get the functions they want at a reasonable 
price. To achieve true reciprocity between the BOCs and their competitors, vague 
promisee of "open architecture are not enough. At a minimum. Consreas must 
mandate unrestricted resale of local service, coet-based unbundling of local tariff 
elements, and nondiscriminatory access to software-controlled switching features. 

CONCLUSION 

It would be a serious mistake for this Committee to begin from the premise tJiat 
the BOCs need or deserve some form of MFJ relief. Instead, this Committee sbould 
inquire whether ratepayers have benefitted while the BOCs pursue their increanng- 

'Stt tcstiinany by Robert A, Dickemper, Vice Praaident, Southwestem Bell Corporation, 
before the House of Repreeentativea Subcommittee an Telecmununlcatiiiiia, Conaumer Protec- 
tion and Piaaiice (March 13, 1986). 



oy Google 



317 

ly diverse competitive interesta, and whether the FCC is effectively overseeing theee 
■even giant telephone monopolieB, In NATA'a view, the reeults of the Committee's 
inquiry will demonstrate that what is needed is better oversigbt, not further dilu- 
tifw or nullification of the MFJ. If the Committee arrives at a different result, how- 
ever, it must at least exact reciprocal guarantees. Any legislation to chagne the 
AT&T settlement in the BOCs' favor must include strong conditions to prot^ rate- 
payers, minimize competitive harm, and ensure that the local exchange itself 
evolves toward effective competition. 

Stateiirnt of NYNEX Corporation 



NYNEX Corporation believes that the bill introduced by Senator Dole, S. 2565, 
the Federal Telecommunications Policy Act of 1986, is an important and appropri- 
ate measure. It will consolidate in the Federal Communications Commission day-to- 



day implementation of the nation's telecommunications policy at the federal level. 
Consumer benefits from free and open competition can best be balan~ ' 
need to preserve universally available and affordable local telephone si 



way. 

NYNEX believes that S, 2565 is correct and complete as introduced. It places the 
responsibility for the AT&T and GTE consent decrees with the FCC and, thereby, 
will contribute to the development and implementation of a more cohesive national 
telecommunications policy. The transfer of administration of the tfodification of 
Final Judgment (MFJ) and the GTE consent decree to the agency created by Con- 
gress for telecommunications regulation will allow for all public policy concerns, not 
just anti-trust concerns, to be taken inte account. At the same time, it will not de- 
tract from the authority of the Deparbnent of Justice, which will continue' to en- 
force antitrust law, nor will it impede any other agency from meeting its responsi- 
bility to address telecommunications policy. 



NYNEX fully supports the Senate Commerce Comittee's hidings that access to, 
and usage of, Uie loi»l telephone network must be universally available at fair and 
reasonable rates; that the primary teleconununications objective of the FCC should 
be to preserve the universal availability of affordable telephone service; and that 
whenever possible, competition should be substituted for regiilation. 

NYNEX has been and continues to be committed to universally available and rea* 
sonably priced telephone service. UnlvMsal service is a goal that essentially has 
been achieved and should be maintahied. This commitment to maintjiiiing univer- 
sal service has been repeatedly enressed Iw NYNEX officers and is summarized ^ 
the following remarks made t^ NYNEX's Vice Chairman and Chief Financial Offi- 
cer, William G. Bums, at the School of Business of the University of Vermont on 
Srotember 25, 1985. 

Universal service is not only a traditional, moral imperative for us, it also makes 
good buuness sense. As we said in our Sliag to the National Telecommunications 
and Information Administration of the United States Department of Commerce: 
'NYNEX is committed to maintaining universal service, and needs no incentives or 
regulatory oversight to do so. Our future depends on it.' The heart of our businees is 
the local network— and what makes that network so valuable is the fact that it is 
universal." 

We also pride ourselves on our ability to provide local telephone service with the 
same high quality that was traditionally the standard before divestiture. Indeed, we 
believe that it is the local telephone companies which set the example for all in de- 
termining excellence in providing telephone services. That NYNEIX provides a high 
Standard of service should not be surprising. The post-diveetiture era of competition 
has onl^ served to increaso the incentive to maintain high quality service at reason- 
able prices. Competition provides a very effective form of regulation. It is competi- 
tion that promotes economic efficiency and maximizes consumer welfare and bene- 
fit. 

TRANWKROFCONSKNTDICRIEtS) AUTHORITT 
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cediiral in nature. NYNBX believes that these are already being met by existiiig 
practice. 

The FCC was created by Congress through the Communications Act of 1934. In 
Title 1 — Section 1 of the Act, the Congress spelled out broad policy concerns that 
should guide the FCC. It states: "For Uie purpose of r^ulating interstate and for- 
eign commerce in communication by wire and radio so as to make available, so &r 
as possible, to all the people of the United States a rapid, efficient, Nation-wide and 
world-wide wire and radio communication service with adequate fadlitiee at reason- 
able charees, for the purpose of the national defense, for the purpose of promoting 
safety of life and property through the use of wire and radio communication, and 
for the purpose of securing a more effective execution of this policy b^ centralizing 
authority heretofore granted by law to several agencies and by grantmg additional 
authority with respect to interstate and foreign commerce in wire and radio commu- 
nication, there is hereby created a commission to be known as the "Federal Commu- 
nications Commission," which.. .shall execute and enforce the provisions of this Act" 

The Dole bill, as filed, changes none of that The purpose and the mission of the 
Commission remains unchanged. There is no basis to brieve the Commisaion will 
not continue to carry out its statutory responsibilities in the future. In contrast to 
the Court and the Antitrust Division of the Department of Justice, the FCC has ade- 
quate personnel and technical expertise to deal with all aspects of telecommunica- 
tions r^ulation, and to fulfill the Congressional mandate. 

Over the years, the FCC has developed broad expertise in the regulation of the 
nation's telecommunications industry. Tlus experience would be invaluable in re- 
viving consent decree issues. Furthermore, the FCC has a public interest mandate 
which requires carefiil consideration of any decision it makes in the light of its 
impact on telephone rates and services. Although the Court and the Antitrust Divi- 
sion of the Department of Justice have dutifully fulfilled their obli^tions to enforce 
the consent decrees, they have concentrated this activity on antitrust issues. The 
additional public interest issues of affordable local telephone access and usage, the 
promotion of U.S. trade benefits and empolyment, and the implications for nationa] 
security, would be best dealt with by the FCC, under its pubhc interest determina- 
tion standard,' 

Furthermore, the FCC is directly accountable to the Congress. There should be no 
doubt that the Congress would use its power to correct the FCC if it thought the 
agency acted inappropriately. 

AOKNCY PABTICIPATION 

Several executive branch agencies currently have certain authority and responri- 
bilitiee or charters which impact on telecommunications policy. These agencies have 
used their authority to parucipate in the development of this policy when it has 
been appropriate to do so. There is no reason to believe that they would not contin- 
ue to do so in the future. For example, the Secretary of Commerce has the reeponat- 
bility to "conduct studies and make recommendations concerning the impact of the 
convergence of computer and communications technolo^," and to conduct "econom- 
ic and technical analyses of telecommunications policies, activities and opportuni- 
ties." [Executive Order 12046, March 17, 197S]. It was in resixmse to this obligation 
Uiat the National Telecommunications and Information Administration (NTIA) pre- 
pared its July 1985 Spedal Publication entitied "Issues in Telecommun icatjons: Di- 
rections for National Policy." 

In response to a request from Congress on the effects of the FCCs r^ulatoiy deci- 
sions on telephone seryice, particularly in regard to rural areas, the U.S. General 
Accounting Office (GAG) evaluated the issue and summarized its findings in the 
report entitled "The FCC's Monitoring of Residence Telephone Service", June 1986. 

Several agencies have issued statements in favor of S. 2665. These statements do 
not reflect a fear of losing and, of course, these agencies will not lose authority they 
presently hold. In his testimony before this committee, concerning S. 2666, Asnstant 
Attorney General, Douglas H. Ginsburg, stated "..it is imperative that the present 
dual rE^^atory system be restored to a unitan system based on the expert 
agency — the Commission — that can best ensure tfkat the regulatory regimes em- 



' The Commission, by Uie authori^ 
such manner as will beat conduce ' 
tice. . . ." [ConununicationB Act o< .. .... 

otbsr inquiry were to raise questions in need of ini 

its publiihed ruin and procedurta. Any ^rty lo i , . — „ „ — .. 

mMltK than is no reiKio to expect any dinerent procedure in MFJ-related pcocenUn^ 



lori^ given to it by the Act, "may conduct iti proceedii^ in 
X to the proper dispatch of buiineas and lo the ends of jua- 
of 1934, Sectton 4 (J)]. If an MFJ-related waiver requert or 
.. . ■ j.r. ...^._....._ ....™t... 11 ably fbllow 
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bodied in ttte dncreea are implemented in a manner conaistent with other telecom- 
municationa-relatad regulatinna. It is time for the Department of Justice to return 
to its traditional role of investigating and proeecuting federal antitrust violations." 
Alfred C. Sikee, Aasistant Secretary for CommunicationB and Information, stated in 
a news relate, "The Dole Bill doee not prejudice positions partiea have taken, nor 
prejudge the resolution of issues raised fay the AT&T decree. Those issues will be 
weighed by the expert admiatrative agencv in open rulemakings. The Administra- 
tion and others with a stake in the souno resolution of those issues will have an 
opportuni^ to participate fUIly." 

lliese agendea, as well as other interested parties, will certainly continue to par- 
ticipate and will have the opportunity to be significant partners in the development 
of telecommunications policy, and no separate statutory directive is required. 

BAnOUABCB 

Assurance that rat^iayerB are not unfairly burdened and/or that competitors are 
not diacriniinated against, is currently addressed by regulation at both the state and 
federal level. These regulations have developed a number of safeguards which pro- 
tect the telephone ratepayer from bearing the burden of any startup coete or losses 
that new ventures may experience. 

Separate subsidiaries hve been established in the past to ensure that safeguards 
against cross-subsidization for new lines of business exist. That is the tiivt o( four 
standard waiver conditions established by the Court in July, 1984. Beth the FCC 
and state utility boands have the power — and they directly exercise that power very 
diligently— to review and approve any agreements or cost aUocations between the 
regulated and unregulated activities. In addition, the current Court conditions pro- 
vide that the subsidiary must obtain debt fmancing on its own credit. This insulates 
teleptiMie company stock and assets from creditors. The total estimated net reve- 
nues fircnn all such businesses must not exceed 10% of the r^onal companv'a total 
estimated net revenues, and the monitoring and visitorial provisions of the MFJ 
apply to all such huaiiicaocfl. The Court's lour conditions are comprehensive and 
were deigned to prevent "distraction" from other MFJ-mandated activities and to 
protect both the ratepayer and competition. To the extent those conditions serve the 
public interest, they will continue to be effective in accomplishing their purpose in 
the future under the direction of the FCC, which, for example, introduced the sepa- 
rate subsidiary concept in its Computer I and Computer n proceedings, long before 
that approach was adopted b^ the Court As a further continuing safeguard, the re- 
giooal companies remam subject to state and federal antitrust laws and other appli- 
cable commercial laws and regulations. In meet cases, these can be enforced not 
only bv the DOJ or state proeecuters, but also by private parties. 

In the federal r^ulatory arena, the FCC has recognized that separate accounting 
mechanisms in appropriate cases are another effective means of ensuring that regu- 
lated services do not crem-subeidize the provision of unrwulated enhanced service*. 
The Commission, m ite recent Cl-in (CC Docket No. 85-229) Order, decided that the 
use of separate accounting, rather than the existing structural separation was in 
the public interest In its decisioa, the FCC found that the costs to the public in 
requiring the diveated telephone companies to provide enhanced services on a sepa- 
rated baaia outweighed the public benefit IteFCCsoi ' " '■'- "-' " -"'^- 

t^ephooe operating companies must implement appn 
ture Plans, to be fued by February 1, 1988, that satisfy ccHuparably efficient inter- 
coinection requirements and additional unbundling requirements, that they must 
file cost identification and accounting manuals that comply with the rules to be es- 
tablished in the Joint and Common Cost proceeding, known as Part X, and that 
they must adhere to protective requirements limiting the use of customer proprie- 
ti^ network information, 

'nie FCC has also initiated a review of its Part X Rules and B^ulations (CC 
Docket No, 86-111). This review will provide an improved basis for identifying joint 
and common costs incurred by regulated entities on behalf of the non-r^ulatea en- 
tities. It will also apportion Ote joint and common costs between the regulated and 
non-rwulated entities and activities, as well aa establish the accounting guidelines 
to be mllowed in the identification and apportionment process for the telecommuni- 
cations industry, llie ultimate goal of this proceeding is to ensure that ratepayers 
pay just and reasonable rates by protecting them from cross subsidisation <n dod- 
ngulated ventures 1^ regulated servicea. 

Today, the use of both structural separation and accounting separations is allowed 
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payer. On an individual case basis, it may be determiaed which of the two methods 
would provide the most efficient and economical means <^ (Bering products and 
services while protecting the basic ratepayer and competition. 

Given the present level of regulatory scrutiny and the existing safeguards at both 
the federal and state levels, and the fact that the NYNEX remains subject to the 
BDtitnist laws and many other commercial laws and regulations, there is simfdy no 
BignifiCBnt likelihood for ua to croaH-eubsidize competitive ventures with regulated 
activities. This is especially true, given the dynamics of the marketplace and the 

aforementioned r^^ulatoi^ ' ' ' ' 

posals for amendments a 



The MFJ's line of busineea reetrictions were predicated on an assumed postdives- 
titure BtatUB of the Regional Companiee' telephone subsidiaries as regulated moncf>- 
oly providers of local exchange service. With their control of exchan^ fiicilitiee, it 
was believed that they would then have both the incentive and the ability to ^wart 
competition in unregulated lines of business by leveraging their monopoly power 
frnn the exchange telecommunications market. In the absence of the restrictions, 
the r^onal companies were thought — erroneously — to be capable of; (1) subsidizing 
their prices in competitive markets from profits earned in their monopoly marked 
and (2) hindering competitors by restricting their access to the local network. 

Today. NYNEX and the other regional companies are allowed to request a waiver 
from the line of business restrictions of the AT4T Consent Decree. Permission to 
mter a new line of business is permitted only when the petitioning company can 
prove that the standard established by the Court has been satisfied. Under Section 
VIII(C) of the MPJ, "the burden is on the petitioning Regional Holding Company ... 
[to] ...demonstrate that it could not use its local telecommunications mon<moly to 
obtain an unfair competitive advantage in a new market through croas subekhzation 
or other anticompetitive behavior." 

This waiver procedure under the MFJ has been used extensively by the regional 
companies. The result is the Department of Justice and the Court are now involmd 
ID heavy regulation of the telecommimications industry. NYNEX believea that the 
current situation of duplicative, sometimes conflicting, federal r^julation was not 
the intent of the consent decree. NYNE!X believes the FCC is the beet agency to 
handle these requests and that no additional s^i^uards and contUtions are required 
in the way of amendments to the Dole bill. 

Because of its authority, the FCC will be able to weigh additional public interest 
factors against perceived potential risks of entry by the regional companies into 
these mwkets. This is a weighing not adequately done in the current process. In 
addition, with the use of its standard procedures, the PCC will be able to process 
these waiver requests more expeditiously than is done today. 

CONCLUSION 

In summary, the NYNEX Corporation supports S. 2566, as intreduced. We believe 
it aniropriate to transfer the supervision <n the AT&T and GTE consent decrees to 
the FCC in order to integrate these consent decrees into a natitHial telecommunica- 
tions policy. We believe that the FCC is the proper place for this authoritr because 
of its expertise and ability to determine appropriate policy based on broad range of 

NYNEX believes that S. 2565, as proposed, is adequate to transf^ authority over 
the consent decrees to the FCC. NYNEX strongly believes that the Commission can 
accomplish Congress's public interest objectives within the Commiasion'B current 
Communications Act responsibilities. 

Statembnt of Pubuc Sebvicb Cohhisbion op thk Dictkict of Columbia 
The Service Commission of the District of Columbia <D.C. PSC) opposes S. 2565 
"The Federal Telecommunications Policy Act of 1986" (the Bill) because it will limit 
the D.C. FSCs authority to regulate the activities of The Chesapeake and Potwnac 
Telephone Compaq (C&P), poesibly to the detriment of the ratepayers of the Dis- 
trict of Columbia. CftP is the local exchange carrier in the district of Columbia. Hie 
D.C. PSC is the administrative agency established by the Congrese of tiw Unites 
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states of America to r^ulate public utilities operating within the District of Colum- 
bia, including CAP. 

The Mated purpose of the Bill is to consolidate in the Federal Comniuiucations 
ConuniMion (FCQ all federal telecommunicationa policy, including the AT&T and 
GTE consent decrees, which have been in effect since 1982. This would be accom- 
plished by shifting the responsibility for admimstering, enforcing and modiiying the 
AT&T and GTE consent decrees from the U.S. District Court for the District of Co- 
lumbia to the FCC. 

In the memorandum accompanying the Bill, Senator Dole states that the Bill is 
not an amendment to the Communications Act of 1934 (the Act). This would imply 
that the BUI would not affect the dual ByBtem of Federal and State r^pilation cetab- 
lished in the Act, whereby the FCC haa authority over interstate and foreign com- 
munications and the state commissions have authority over intrastate communica- 
tions. However, Senator Dole goes on to state that the limitations placed oa the 
PCCs jurisdiction under Section 152(b) of the Act would not a^{ily to the FCCa Ju- 
riadiction under the Bill. Section 152(b) of the Act is the provision which reserves 
jurisdiction over intrastate conununicatioiu to tiie states. Thus, in effect, the Bill 
would limit the D.C. PSCs authority to regulate C&P. The D.C. PSC opposes the 
Bill, and any other legislation, that would limit its authority to regulate (3&P and 
that would exempt the FCC from the limitations placed on its junsdiction by the 
Act. 

The D.C. PSC is of the view that any such shift in jurisdictional authority is con- 
trary to the public interest and the goal of universal service. The states must retain 
the authority to r^ulate intrastate services in order to saf^uard the ratepayers 
A-om any adverse effects of a lelaxatitm of the consent decree provistoni and cuveTaf- 
lication of the Bell Operating Companies. If the states do not retain c^nplete au- 
thority to regulate intrastate services, the^ will not be able to effectively control 
ratca for local service. Since universal service is primarily a function of local rates, 
the states would not be able to ensure universal service. 

The FCC could not effectively replace the states in performing this function. The 
FCC evaluates and establiahee communications policy on a national level. It has nei- 
ther the time, nor the resources, nor the familiarity with peculiar local needs to be 
able to consider all d the rircumstances unique to a specific jurisdiction and to ea- 
tablish separate policies for each jurisdiction. This shortcoming would not be cor- 
rected l^ reauiring the FCC to consult with other federal agencies before modifying 
the consent decrees inasmuch as these ageneiee also operate on a national level. 

The D.C. PSC is of the view that at the least any legislation must clearly state 
that there will be no jurisdictional shifts in authority between the FCC and the 
states. The jurisdictional effects of the Bill cannot be left to an "unspoken under- 
standing" that the FCC will not adversely infringe on the states authority to regu- 
late intrastate communications services. The FCC has too often in the recent past 
tried to preempt the states' authority to r^ulate intrastate communications in a 
number of areas including depreciation rats, public land mobile services, two-way 
intrastate telecommunication services provided ^cable television companies and 
intrastate common carrier paging provided over FM subcarrier frequencies. TIwm 
actions have resulted inCoetly and lengthy litigation befi>re the courts, as in Loui- 
tUmna Public Service Commission v. JUC, 90 L. Ed. 2d 369 (1986). They also demon- 
strate that the FCC is not always inclined to consider the states' views when they 
conflict with the FCC's policies. 

The dual qrstem of Federal and State r^ulation, where the states have the sole 
authority to establish intrastate rates, has gone far in promoting universal service 
to date. To ensure that the goal of universal service contmues to be met, the balance 
of auUiority between the fCC and the states, established in the Communications 
Act, must be maintained. Since the Bill would shift some state Jurisdictional mat- 
ten to the FCC, the D.C. PSC roust oppose the Bill, and strongly ui^es this Commit- 
tee to do the same. 

Stateiunt of Sobekt D. Ross, Pkesident, Caix-It Co. 

Call-It Co. is a division of Lee Enterprises, IncorjMrated. Lee is a multi-media 
company that is an innovator in newspaper automation. It publishes sixteen dailv 
newspapers in seven midwestem stat^ and owns six brooocast stations. In 1988, 
through Call-It (3o,, Lee joined with Audichron, a supplier of information service 
equipment to the Bell System, to (»nduct market experiments in various forms of 
electronic publishing. Since then, Call-It Co. has been engaged in offering audiotext 
Inforination services using local telephone lines. 
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Call-It Co. has uaed e voice-storage device, a computer incorporating a sophiBticat- 
ed software program, to furnish two types of audiotext servies. The first involved 
the use of the Bell Operating Companies (BOCs) new mass announcement ("976" or 
"Dial-It") local exchange services to provide audio programs. These programs 
ranged from children's adventure stories to time, weather, sports scores, horowopee 
and other types of information that consumers accessed by telephone. Th« secMid 
type of audiotext service is a telemarketing service that permits consumers to order 
^^ucts and services by telephone over AT&T's 800 network and the associated 
access services furnished by the BOCs. 

Call-It Co.'s interest in these hearings stems ^m its perspective as an independ- 
ent information services provider (IP) which has dealt extensively with the BOCs. 
Call-It Co. has become intmiately familiar with the web of dependencies that tie in 
to the BOCs and with the significant potential that the BOCs have for engaging in 
anti<ampetitive conduct if they are permitted to furnish information services in 
competition with the BOCs. 

I will show that there are no existing mechanisms that are sufficient to prevent 
the BOCs from engaging in anti-competitive practices. The types of prophylactic 
measures that the BOCs contend will prevent anti-competitive conduct have not 
even been formulated by the Federal Communications Commission (FCC^ much lees 
implemented and tested Yet Chairman Mark Fowler and other Commissioners have 
already decided to allow the BOCs to immediately furnish information services if 
Congress transfers authority over the AT&T Consent Decree to the FCC, sul^ject to 
safeguards that they have no way of knowing will bs effective. 



After an exhaustive expenditure of resources in the largest antitrust case ever 
litigated, with the recommendation of the Department of Justice, the Courts ap- 
proved the ATAT Consent Decree which prohitnts the BOCs ^m providing infor- 
mation services and AT&T from engaging in electronic publishing. The Decree 
became effective less than three years ago. In view of the extensive consideration 
given to the need for the restrictions, the BOCs and AT&T have a large burden to 
show that circumstances have so drastically changed in such a short period of time 
that the restrictions should be now eliminated. However, they have provided abso- 
lutely no probative evidence to Judge Greene, the FCC or the Congress that their 
control over the local exchange bottleneck has materially changed in any respect as 
far as residential and small business customers — tlw users of information services 
are concerned. Information service providers and their cuBtomen have and will con- 
tinue to have no alternatives to the local exchange services of the BOCs. 

Bypass facilities are not technically or economically designed to reach the man 
audiences to which information services cater. They are essentially point-to-point, 
rather than multipoint^to-point, transmission devices that typically are so prohibi- 
tively expensive that only a handful of large communications users can justi^ them 
for very limited purposes. Other alternative facilities, in particular cable television, 
are poor substitutes for the local exchange. They do not have the right architecture 
and they also do not reach mass audiences. 

Furthermore, the BOCs, with the encouragement of the FCC, are implementiiw 
pricing schemes to deter users from employing bypass facilities. They are also devel- 
oping alternative transmission techniques, such as Pacific Bell's "Project Victoria", 
to ensure that Ihe local loop remains the only means of access for voice and data 
communications for the great m^ority of citizens. 

It is simply irrefutebte that the BOCs currently enjoy and will continue to pf¥llfnn 
monopoly control over the local exchange facilities used to provide information serv- 
ices. Until the BOCs' monopoly power no longer exists, the basic predicate for alter- 
ingthe carefully crafted and considered Decree cannot be challenged. 

The determination of the extent to which monopoly power exists and is suscepti- 
ble to abuse is typically a matter that is addressed bv uie courts. The Decree Court, 
under Judge Greene, has develc^ed a considerable body of expertise the antitrust 
issues rais^ by the BOCs and AT&T engaging in information services and electrcm- 
ic publishing. The Decree Court should be permitted to address those issues that 
would be rather than the FCC, which is not an expert a^ncy in the enforcement of 
the antitrust taws and which has prejudged their resolution. 

The Department of Justice is actively reviewing the basis for the restrictions and 
in barely four months will present its recommendations to Judge Greene on wheth- 
er the Decree should be modified. Its initial effort, under the auspices of Dr. Peter 
Huber, is a review <^ the basic question whether the market conditions that neceasi- 
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tatad the informatim service restrictions have changed. In view of the enormous 
cottBequences of a misjudgment, the wisest course for the Senate would be to wait to 
consider the recommendations of the federal agency responsible for enforcing the 
antitrust laws and the reaction of the Court responsible for administering the 



The BOOs contantion that there are prophylactic measures which can prevent the 
misuse of their monopoly power is incwrect. Iliese measures are supposed to assure 
that n^ receive equal access to the local exchange relative to the access the BOCs 
provide to their own information services and that the BOCs do not croe»«ubBidize 
the prices of their information services with monopoly service revenues. Formulat- 
ing effective Baf^uards is a formidable undertaking. A brief review of the potential 
anti-competitive abuses the FCC would have to deter indicates that no s^^uards 
are likely to be effective at the present time. 

If the BOCs are allowed to mt^rate their own information services into their 
local exchange networks, it will he very difficult for IPs ever to determine whether 
they are receiving equal access. Although the interface to IPs would be external and 
vjsmle, the interface between the network and the BOCs' own information services 
will reside within the local exdianfje switches, hidden from inspection. The BOCs 
will have myriad and probably irresistable opportunities to discrmiinate in favor of 
their own information services in terms of the type, quaUty, performance, pricing 
and other features of the interconnection arrangements. 

The FCC has directed the BOCs to develop open network architecture (ONA) 
plana that they must file, for the Commission s review and approval, by February 
~n order to provide enhanced services without structural separation. The ONA 



_. a any widescale basis. 

Tlie hazards of allowing the BOCs to engage in information services before their 
ccmpetitors are afforded genuine equal access on tarhnifnl and pricing terms are 
palfeble and predictable. No demand by the FCC to the BOCs that they must pro- 
vide eq.ual access would be frnitflil if the technology is not available to carry out the 
(Migation. Moreover, since the FCC will not evenltnow what plans the BOCs have 
in mind until February, 19S8, it cannot know at this time whether those plans 
would provide workable equal access. Until the ONA schemes are designed, imple- 
mentea and tested, no one will be able to determine whether they will indeed assure 
equal access. 

It is clear, however, that currently, in the absence of efitetive open network archi- 
t ectu res, IFa cannot obtain eoual access. The Comparably Efficient Interconnection 
(CED policy the FCC adopted in Conuntter 111 will provide information providers 
with something considerably short of^ equal access. It is also highly questionable 
whether the BOCs will even develop CEI plans when they will be superseded by the 
ONA schemes that the BOCs will be simultaneously desipiing. 

The unavailabilitjr at the present time of equal access aaf^uards is paralleled by 
the lack of accounting controls to guarantee that the BOCs do not croe»subsidize 
the prices of their own infbmuition services. Hie FOC has been trying b ' 



Eair metliod for allocatingcommon costs for more than fifteen years and, by its own 
admission, it has failed. The FOC is now engaged in yet another effort to develop 
appropriate accounting tools. It is very problematic whether this latest attempt will 



croa»eubsidization, I have attached to this testimony a - •, ■, 

pared by the economic consulting firm of Cornell, Pelcovita & Brenner, which has 
itudiedpubUc utility cost accounting at the FCC and in the states for a number of 
years, llieir study demonstrates, if tne past is prologue, that it is impossible to pre- 
vent the BOCs from engaging in widespread cross-subsidization. Every tvpe of alio- 



cative mechanism has be^ tried and found wanting. Both the FCC and the states 
have been powerleas to prevent these abuses through accounting controls. 

Tlie 'BOCa continue to cross-subsidize new services with monopoly exchange ser 
ice revenues provided W residential consumen. This was recently conftrmed bv tt: 
National Association of Regulatory Utility Commissioners (NARuO. In a stu^ r 
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leased on September 18, 1986, NARUC concluded that "[ajudit findlngB have, in fact, 
revealed that monies paid in rates by local telephone customeis have been improp- 
erly subsidizing the not yet profitable, unregulated activities of a number of other 
regional holding company subsidiaries." 

Conceivably, the FTC's latest effort to develop effective accounting tools will suc- 
ceed, but one cannot know at this juncture, much less can there bo any confidence 
that they would be relevant to information services. Moreover, unless the states also 
develop workable accounting tools, there is a significant likelihood that the BOCa 
would cross-subsidize the bulk of their information services, which for the most pert 
would be offered on an intrastate basis. 

The problems ctnifronting information service providers at the present time in 
their dealings with the BOCs would seem trivial if the BOCs were permitted to offer 
information services. Call-It Co. has recently withdrawn &om the passive audiotext 
market, which is served by means of the BOCs' "976" tariffs, in part because of dis- 
enchantment with the onerous conditions in those tariffs. In many local exchanges, 
the percentage of revenue generated by Call-It Co. that the BOCs demanded was too 
high and in other exchanges sufficient 976 facilities were not available. Call-It Ca 
was also stymied by the checkerboard pattern of differing rates and restrictions 
among BOCs. 

In view of these difficulties and Call-It Co.'s assessment that the interactive audio- 
text service market offered more promise, Call-It Co. decided to direct its efforts in 
the latter direction. It is implementing its plans for entering the interactive audio- 
text market and it is currently providing telemarketing services. 

Call-It Co.'s experience with the telemarketing service industry illustrates the 
severe problems that would be presented by BOC entry into information services. 
Any BOC central office switch that is electronic can he programmed to offer the 
same telemarketing services that Call-It Co. is providing. If the BOCs are permitted 
to incrementally price those services, with most of the common costs for the swltdi, 
buUding, personnel and administration paid for by the consumer using monopoly 
services, tnere is simply no way that Call-It Co. could compete. 

A second intractable problem with the BOC provision of telemarketing services 
would be their inevitable involvement in information creation and manipulation. 
Call-It Co. not only programs its voice storage system, it works with the magazine 
publisher to write and edit the scripts. In a dynamic on-line environment, where 
questions are being constantly revised, there is no way that the BOCs could avoid 
becoming enmeshed in the content of information were they to enter the telemar- 
keting business. 

If the FCC allows the BOCs into information services and AT&T into electronic 
publishing, the public will suffer not only ^m the loss of competition that would 
result but also because their monopoly customers would cros»fiubsidize their new 
ventures, as the recent NARUC study and other findings demonstrate. 

In 1985, the BOCs lost almost one billion dollars in their unregulated businesses. 
These losses were funded by monopoly ratepayers. Notably, since divestiture, local 
telephone rates have increased considerably more than the Consumer Price Iikdex. 
In this time span, the CPI has increased 9.5 percent but rates for urban customers 
have increased by 22.7 percent and rates for rural customers by 35.3 percent, with- 
out taking into account the FCC'a access charge fees. 

The basic obligaton of the BOCs should be to provide quality telephone service at 
effor^lable rates to the public. It is entirely probable that if the BOCs and AT&T 
were permitted to engage in information services and electronic publishing, it would 
be at the expense of the basic obligation. Certainly, the BOCs nave never demon- 
strated that if they were permitted to offer information services, they would be able 
b> provide basic telephone service at more affordable rates. 

THS DIYBBSITV PBINCIPU BHOUU> BB AFFIRUEO 

The intrusion of the BOCs and AT&T into the collection and development of io- 
foimation would violate the Diversity Principle, which is a cornerstone of the AT&T 
Consent Decree. The Diversity Principle provides that telephone companies «4ikh 
have monopoly power over vital telecommunications facilities should not be allowed 
to also control tne information carried over those facilities to compete with informa- 
tion providers who must use their facilities. 

If the Diversity Principle were eliminated, the telephone companies would have 
enormous anti-competitive advantages. They would be able to engage in discrimina- 
tory interconnection and cross-subsidization practices and would enjoy an immeas- 
ur^ly superior marketplace position. By virtue of supplying essentia] telecommuni- 
cations facilities, the telephone companies acquire si^iincant information about 
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tbeir coinpetitars' collective and individual marketins atrategies. technology, cus- 
tomer base and pricing achemee. This gives the telephone companies an immense 
competitive edge that they would uee to their benefit in designing and marketing 
tbeir own information services. Clearly, there are significant anti-competitive dan- 
gers presented by the prospect by the telephone companiea entering the inibrmation 
services and electronic publishing flelds. 

In light of these dangers, coupled with the burden that their entry would place on 
their monopoly rat^iyers, the Senate should not transfer the auUiority to modify 
the Decree to the FCC, given its determination to remove tiie restrictions on the 
BOCe and AT&T. If the Senate is inclined to make this transfer of authority, it 
should uphold the Diversity Principle hy directing the FCC to bar the BOCs from 
providing information services and AT&T from engaging in electronic publishing 
until they no longer ei^joy monopolistic and entrenched positions in t^ telecom- 
munications marketplace. 

Statiment op Stephen L. Skippbs 
deregulation op the telbcouuunications induvtby: why and how 
lyaditutnal Utility Regulation 

Early in the twentieth century federal and state govemmenta began to regulate 
the telecommunications industry for the purpose of promoting (1) economic efficien- 
cy and (2) universal service. llfie government recognized a need to encourage re- 
search and development, to encourage the extension of the telephone network to as 
many people as possible, and to design rates to ensure maximum social satisfaction 
and market penetration. As a method of achieving these goals, privately owned tele- 
phone companies were allowed to develop monopoly power. Utility r^ulators and 
the regulated utilities have used monopoly profits to subsidize unprofitable construc- 
tion pnqects and to subsidize the prices of various classes of service. 

As a condition of allowing the monopolization of the telecommunicationB industry, 
the government imposed comprehensive price and service regulation to prevent tele- 
phone companies (nun realizing excessive monopoly profits.' 
Deficiencies of Utility Regulation 

The ability of regulators to prevent telephone companies from earning excessive 
profits has been frustrated by a lack of comprehensive r^ulatory authority and the 
imposition of judicial interpretations of Constitutional due process. Traditionally, 
utUity r^ulators do not have the authority to control the corporate structure of reg- 
ulated utilities' and are not allowed to interfere in the management of such busi- 

The practical effect of these deficiencies is that utility nfiulators cannot effective- 
ly conbxil the price of services received frem unregulated divisions and affiliatee. 
For eKample, die level of payment for goods and services provided by the AT&T 
under its ''license contracts ' to its corporate subsidises, the Bell operating compa- 
nies, were issues of litigation and dispute for many years.* The level of compensa- 
tion to service corporations affiliated with the new regional Bell operating compa- 
nies (BOCs) is still an area of concern and dispute.* 



' Cammunicatioiu Act of 1934, 47 U.S.C. Mctiotu 151, et nq.; and Ala. Code (1975) m 



tr in. afTd. Comatbir and Communieationt, Inc. v. FCC 693 F.Zd 198 (DC Cir. 19S2) (hereinaftar 
cited a* CCIA) (rCC eierciaed implied Title I juriadiction lo require structural uparvtioiu for 
the lale of CPE). 

' See BluefUld Waleneorla & Imp. Co. v. Public Service Comm., 262 U.S. 6T9 (b public utility 
b eDtitled to such rate* ai will permit it to earn a return ... equal to Chat geiMrally being nuide 
... in the same general part of tbe country on invaAmenti in otber buiineai uadortoUngs which 
are attended by correspMlding risks); Weet Ohio Obi Co. v. PuUie VtilUin Comm.. 294 US. 63 
(1935) (waste or Diligence must be eetabUsbed by evidence of one kind or another, either direct 
or indirect ... Good faith is to be presumed lai the part of the managers of a buaineas); and Ala- 
bama Public Sen. Comii v. Southern Bell T. *T.,m Ala. I, 42 So.&] 66G (1949). 



a Accounla. Audit Report on BellSouth Inc., 1 
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llie inability of utility regulatora to prohibit non-integrated divenificatira, and to 
prohibit and/or r^ulate transactionfl between corporate affiliates pomb an incret 
uig problem. Utility regulators are loosing control over the monopoly power and n 



Antitn4et Regulation 

The antitrust laws generally prevent privately owned companies from conspiring 
with each other to eliminate other companiea from a market,* and from unil^erally 
using their own monopoly power to eliminate potential competitors.' 

If a regulated utility refuses to comply with the dearly articulated rulee of a reg- 
ulatory body or cannot prove that it is acting pursuant to a clearly articulated state 
policy, then that utility should be open to antitrust prosecution. In the AT&T dives- 
titure proceeding. AT&T was prosecuted by the Justice Department for antitrust 
violations, Judge Greene found that AT&T refused to comply with the interconnec- 
tion and equal access directives of the FCC, and the Justice Department and ATAT 
agreed to a settlement imposing certain business restrictions.* 
Depcieneiea of Antitrust Laws 

Government regulations has traditionally protected privately owned telephone 
companies from the application and enforcement of antitrust laws under the doc- 
trines of "primary jurisdiction" and "state action exemption." Judicial interpreta- 
tions have restricbed the application of the antitrust laws from intra-company activi- 
ties, and the federal and state agencies responsible for presecuting public violations 
<k the antitrust laws are not adequately stsffed and are under funded. 

The antitrust prohibitions against predatory pricing, ref^ual to deal, tying ar- 
rangements, and predatory new product innovations are frequently violated by reg- 
ulated utilities under the umbrella of government r^ulation. The traditioilal goals 
of utility regulation can only be accomplished by maintaining the monopoly profits 
of the r^n>lated tdei^ione (»mpaniee. Government regulator, therefore, allow and 
encourage regulated utilities to engage in anti-competitive practices in order to pro- 
tect the monopoly power and monopdy profits of telephone companies. 

"nte state action immunity of private defendants has strengthened over the pest 
decade. The Supreme Court relied on principles of federalism and state sovereign^ 
in Parker v. Brown' to conclude that the Sherman Act was not intended to prohilut 
anti-competitive acts of the states. '" This doctrine has been extended to private ac- 
tions provided (a) the challenged restraint on competition must be clearly articulafr 
ed and affinnatively expressed as state policy, and (b) the policy must be actively 
supervised by the state itself.' ' The MidCal standard was recently extended to state 
policies which permit but do not compel anti-competitive conduct. ' ' 

Over the past decade the federal courts have reduced the ability of the FCC to 
protect telephone companies from antitrust laws under the doctrine of "primary ju- 
risdiction". " In Otter Tail Power Co. v. United States, the m^ority held that elec- 
tric subtransmisaion services are not "common carrier" service under the Federal 
Power Act'* and, therefore, the antitrust laws and the orders of the District Court 
were not in conflict with proceedings pending before the Federal Power Commis- 
sion.'* Mr. Justice Stewart with whom Mr. Chief Justice Bui^^er and Mr. Justice 



* Sherman Antitrust Act, Section 1, 15 U.S.C. section 1. 
' Shennan Antitnut Act, Section 2. 15 U.S.C. lection 2. 

■ See UniUd Slattt v. Am. Trl & Tel Co.,KZ F. Supp. 131 (D.D.C. 1982) (bsreiniifter dted is 
HFJ). In section Vm-C of the order, at page Z3I, ioAp Greene modified the restrictiraw eon- 
tained in lecton II-D of the wttlement proposed by ATWI and the Juitice I^partntent Qierein- 
afler referred to aa JuMdce) and allowed the BOCs to engage in oertain unregulated activittM. 
Justice and the BOCi have not petitioned the court to remore the HCtion D-D rertJrjctioni at 

this time. 

• Atnter v. Brown. 31T U.S. 341 (1943). 
'•Id at 860^1. 

■ ■ California Fttail Liquor Dealert Aatocialion v. Uidcal Aluminum, Inc., 445 U.S. 97 (1980). 
" Southern Motor Carrier* Bait Con/erenee, Inc. v. United Statet, 85 LEd, 2d 36 (1986>, aid 

Mandt, the State Action Immunity Doctrine: ■ RaHseesmmt, 47 Ala. Lew. 136 (1986). 

" Cf., Otter Tail Power Co. v. UniUd Stale*, 411 U.S. 428 (1973) (DowIbs, Brennaa, Whits and 
Har^iall; Stewart, Burger and Refanqniit, diessnting; Blackmun and Powell, tot^ no part); 
United Statet v. Am Tel AT^LCo.,«n P. Supp. 5T (IF.D.C. 19T6) (Waddy, J.Y. and United Statee 
V. Am Tel * Tel Co.. 461 P. Supp, 1314 (D.D-C. 1978) (Greene. JJ. 

'* Federal Power Act, section 202(b), 16 U.SC. section 824a(b). 

>• Otter Tail Power Co. v. United Statet. supra n. IS at 376. AIki note that the Federal Pooar 
ComminioQ was renamed the Federal Eneigy Regulatory CommiMioD in I97S. 
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During the ATAT divestiture proceeding, the District Court twice rejected AT&Ts 
ugument that the FCC had exclusiTe jurisdiction over tbe subject matter of the liti- 
{{ation." Judge Greene restated the prindpnl that "repeals of the antitrust laws by 



implication from a regulatory statute are strongly disfavored . 

"[rjegulated industries' are not per se exempt from tne Sherman Act' (citation omit- 
ted) ....">* Judge Green also summarized tne exceptions to these principals as fbl- 
knrs: 

B^;ulated conduct is, however, deemed to be immune by implication from the 
antitrust laws in two (footnote omitted) relatively narrow instances: (1) when a regu- 
latory agency has, with congressional approval, exercised explicit authority over Uie 
challenged practice itself (as distinguished from the general subject matter) in such 
a w^ t^t antitrust enforcement would interfere witii r^ulation (citations omitted) 
and (2) when regtUation bv an agency over an industry or scone d its components or 
practicee ia so pervasive that Ctmgres is assumed to have determined competitioii to 
M an inadequate means of vindicating the public interest (citations omitted).*" 

The FOC appeared in the AT&T divestiture proceeding as amicus curie and only 
ffitpoeed the court's jurisdiction in three limited areas." Judge Greene found that 
Western Electric and Bell Laboratories were substantial pai^dpants in the alibied 
antitrust violations and that they were not subject to the FCCa jurisdiction even 
though they are cor{>orate subsidiaries of AT&T." Judge Greene also found that the 
FOC nas "no authori^ to alter, regulate, or otherwise to interfere with AT&T's in- 
ternal structure, including its relationships with Western Electric and Bell Labs."" 
Judge Greene also stated that the FCC was not perrasivelv regulating the telecom- 
munications industry and had in foct adofrted policies of rwulatory restraint be- 
cause of ita inability to keep up with the voluminous tariff filings.** Even though 
boUi Jud^ Waddy and Judge Greene held that the FCC did not have exclusive pri- 
mary jurisdiction over AT&T, they both deferred to the FCX^s jurisdiction, as it re- 
qunted, on issues of certification and interconnecton, and matters speciflcally ap- 
proved I^ tariff. 

lite Court of Appeals fbr the D.C. (Circuit recently stated that the expansive re- 
strictions and supervisory authority contained in the MFJ are "consistent with the 
Supreme Court's recent recognition that, under the antitrust laws, corporations and 
thur wholly owned subsidianes function as a single enterprise. Copperwetd Corp. v. 
Independence Tube Corp-, ^67 U.S. 752 (1984)." In Copperweld, the Court held that 
Section 1 of the Sherman Act" (prohibiting restraints of trade) does not apply to 
intrtKompai^ conduct. As a result of this decision, only the less restrictive provi- 
nces of Section 2 of the Sherman Acf* (prohibiting monopolization) will apply to 
holding-company activities. It is clear that the Copperwetd case limited and did not 
enpand the apwcation of the antitrust laws to intra«ompan^ conduct." 

The Justice Department would have had a much more difficult job of regulating 
and monitoring the holding company activities of the BOCs under we antitrust laws 
if AT&T had not agreed to the Une of business restrictions and the oversight provi- 
moM in the MFJ. 

R^ulators are finding it harder and harder to maintain monopoly power. Tie ef- 
fecte of the unavoidable "bypass" of regulated services by unregulated competitors 



'• Id., at 391-392. 

" United Stata v. Am. TeL A TeL Co.. iZl F. Supp. 57 (D.D.C. 19761 (Waddy. l.y. and t/mfetf 

IMS V. An Tel & TeL Co.. 461 F. Su^, 1314 (DJ>.C. 1978) (Greena, J). 

>• Unittd Stala v. Am. TeL A TeL Co., 461 F. Su|^ at 1321. 



rj certification matten, (2) Section 201 interconnection requimneDts previnmly adoptoi, and 
' * — ■ ■ ■ T United Stata v. Am. TeL &TeLCo..*ZI F. 



Supp. at 59. 



The FCC rqueated that ttu court refi-aln from eiercinng juriidiction over (1) Section 214 
■tification matten, (2) Section 201 intsrconnec" ....,, 

in 205 rates ami ■ervice* approved by taiifF. I 
.. _. 59. 

Unittd Stata v. Am TtL « Thi. Oi, 461 F. Supp. at 1324. 
- Id. at 1326. 
" Id. at 1326. 

" Uniltd State* v. Wettem Electric Co.. Inc., CivU No*. 8&«11«. 8&516S and S&6ie4 (DC Cir. 
August 16, 19B6I (Mikva, Scslia and Budtely, J.). 
■■ Sherman Antitrust Act, Section 1. sopra n. 6. 
" Sbmnan Antitrust Act, Section Z, tnpra n. T. 

"Mobil Oil Corp. v. BUuilon. lOG S, CL 1674 (1986) (Hr. Justice White diaanted from the 
denial of cert on uw grouad* that the Copperweld deci^on should be ^rtended to limit the li- 
atili^ of Gitre-company BctivitiM under Sei^ioD 2of the Shennan Act oi well ai Section 1 viola- 
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baa caused r^ulatore to reconaider the beneflta of maintaining the declining mo- 
nopoly power of tlte telephone comptmiee and to consider the benefitB of encourag- 
ing competition. It is axiomatic that if there are no monopoly profits then there ia 
no need for rate reflation. 
Public Utility Holding Company Regulation 

The Public Utility Holding Company Act of 1934" appliee only to electric end 
natural gas holding comapniee and doee not apply to telephone holding companies, 
such as the BOCs. but the proviBlona of this act are aimilar to the provisions of the 
MFJ. In Part VI of the MFJ, the Justice Department has ttie authority to supervise 
the activities of the BOC holding comiHmy system.'° In Parts 0-1X3) and Vm-C of 
the MFJ, the court retained the authority to supervise restrictions against non-inte- 
grated diversification." 

The Public Utility Holding Company Act gives the Securities and Exchange Com- 
mission (SEQ the authority "to limit the operations of the holding-company system 
... to a single int^rated public-utility system." The act also limits the ability of the 
holding company system to make intra-company loans and dividend payments." 
The act also gives the SEC supervisoiy and r^utatory authority over the level of 
contribution for goods and services between members of the holding company 
system.'* It is clear that the SEC has substantial powers to supervise and conbol 
transactions within the holding company ^'stem and to cause non-integrat«d serv- 
ices of electric and natural gas holding companies to be divested. 

It may be appropriate for Congress to amend the Public Utility Holding Cooipanj 
Act to include telephone companies, because neither utility regulators nor the anti- 
trust laws clearly contain the ^pe of regulatory authority needed to control and 
supervise the holding company activities of telephone companies. 

If Congress determines that the FCC and not the SBC should be given r^ulatory 
authority over holding company activities then Congress should consider transfer- 
ring similar authority to the Federal Energy Regulatory Commission over electric 
and natural gas companies. 

It is important to note that the Public Utili^ Holding Company Act doee not sub- 
stantially infringe on states rights and has been interpreted not to be as expansive 
as the Commerce Clause. 
Changing Federal Policia 

The FCC and federal courts have shifted their policy toward the regulation of the 
telecommunications industry from the traditional concept of monopoly regulation to 
a policy of minimal regulation in a competitive environment. It is hard to identify a 
puiicular decision or a particular period of time which marks this change. The 
change has come about in an accelerating transition from the early 1960b.** A great 
deal of the change has been ordered by federal courts, but in the past five to ten 
yearB the FCC has been a full partner in tile movement toward deregulating the 
telecommunications industry." 

The federal courts and the FCC are currently testing the policy of deregulation on 
a service-by-service basis,'' but neither the FCC nor the federal courts are willing to 
consider total and immediate deregulation of the entire telecommunications indus- 
try. 



HU 79, et nq. 

A 230-231. 
•■Id. at22T-228aiulZ31. 

" PubUc UtiUty Holding Compeny Ad, supra n. 29, section 79k(b). 
» Public Utility Holding Company Act. aupra n, 29. section 791. 
■* Public Utili^ Holding CompHny Act. supra n. 29, sectioD 79m. 



Public Utility Holding CompHDy Act. supra n. 29. secUoD 79m. 

Foaaibly the first evidence of this policy is Hush-a-phons, 22 FCC 2d 112 (19671, leading to 
CartarfofW, 13 FCC 2d 420, lecoiuideraUOB danted. 14 FCC 2d 571 (1968). afTd. 36E F. 2d 486U)C 
Cir.h and Second Computer Inquiry, supra n. 2, afi'd, CCIA supra n. 2. 

" Compare CarUr v. Am. TiL and TeL, 250 F. Supp. 188 (19631, afTd. 366 F. 2d 486, (Gtfa Or. 
1966), and CarleHimii. 13 FCC 2d 420, reconsideration denied, 14 FCC 2d 671 (1968), afTd, SS6 F. 
2d 486 (DC ar.); to MCI Ttitcommunieatioia Corn. v. FCC. 561 F. Ed 365 (DC Cir. 1977), cert. 



i. 434 U.S. 1040 (19TS) (hereinafter cited aa Extcwut ly, MCI Telecommurucatioiu Qm. v. 
FCC. 580 F, 2d 690 (DC CSr. 1978)(he™inafter rafened to as Eiecunet II). cerL denied, 439 UA 
980 (19T8I. and MTS and WATS Market Resiructurt. Docket 78-72; to Uniltd SUtlet v. Am. TU 
and TeL Co., 427 F. Supp. 57 (D.D.C. l»T6KWaddy. J.I, 461 F. Supp. 1814 (D.D.C. 1978) (Gieene. 
J.), 562 F. Supp. 131 (D.D.C. 1982); and to Compular II, supra n. 2. afTd, CCIA, supra n. Z 

" See, United States v. Am. TeL and TkL, 562 F. Supp. 131 (D.D.C 1982) (Section Vm-C p. 
231, providea for judicial line of businees waivera); and Ccnnputet II, supra a. 2 (FCC deregulated 
CPE suttject to atructural a^anatjoas and enhanced at -"---' 
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Idany ottjections have been raised to this shift in regulatory policy and the meth- 
ods choeen to implement it. The prinuiry objection raised by state r^ulators and 
conaumer groups is the lack of evidence that competition is viable in the market 
place with respect to the particular services chosen to be deregulated," The utility 
companies, state regulators and consumer groups also object to the cost shifts which 
occur in the wake of deregulation." 
Problem* of TYaruitUin 

If competition ia viable then new investment capital would be attracted to any 
prtrfltable market. Relative ease of entry and exit should exist in the market place, 
which means that equipment and labor are readily available to provide the service 
pn^MMed to be der^ulated. The concept of competition in a prodominantly monopo- 
listic industry, however, is antithetical, and the problems of transition pose complex 
public interest quMtions.*" .., 

Hie transformation of a monopolistic industry, which has developed highly techni- 
cal engineering, management and accounting skills under the protection of federal 
and state r^ulators, poses a difBcult problem. Access to this technical information 
and a willinipiesB of the regulated utilities to allow interconnection with the inte- 
Kiated wire and radio network has preeented and will present a serious stumbling 
block for potential competitors in the fiiture." 
StaU Policies: Who Decides 

Many questions which affect legitimate state interests are still undecided. Would 
a competitive environment accommodate the highly technical and int^rrated net- 
work which has developed under monopoly r^ilation? Which companies and/or 
services should be deregulated? Can monopoly regulation be resumed after deregula- 
tion? What will be the socio-economic effects of deregulation? What saf^uards, 
other than traditional utlHtv regulation, are available to protect the public interest? 

Hie issue d who makes tne public interest decision to r^ulate or deregulate has 
been a constant source of confhct between the FCC, the federal courts, and the state 
regulators. The preemption of state r«^latory authority by the FCC has resulted in 
niuneroUB appeals since the early 19T(to.** 
Legislative Action 

Until recently. Congress and state l^islators have not participated either in the 
shift in policy toward deregulation, or in the power struggle between federal and 
state regulators and the federal courts." L^^lative authority to make public inter- 
est determinations with respect to the telecommunications industry has been dele- 
gated to regulatory agencies and to federal courts in antitrust actions. Congress has 
the Constitutional power to r^nilate any activity which substantially affects inter- 
state commerce, and most likely could preempt the entire field of telecommunica- 
tion r^ulation if it so chooses.*'' A national system of utility regulation or deregua- 
tton should not be entmed into without serious thought and an appreciation for the 
variety of social and geographic problems across the nation. 

Congrees has awakened to tiie struggle between regulators and the courts and is 
considering legislation for the purpose of removing power from the federal courts 



.. , „. ...IB commenti of the Alabama Public Service CommiMion 

and the Michigan Public Utilitf CoainiiMdtmjire citad in Section IV, paragraph 10.) 

■* The dereifulatian of telephone sets (CPE) in Computer n caused local rates to increaoe by 
approximate^ five doUais per month for South Central Bell cuBtomen in Alabama, Id the 
Hatter (tf South Central Bell, APSC Docket IB8S2 (19S4). See alw. the FCCi Monitoring of Rem- 
dential Tekn^iane Service, GAO/RCED^e-Ue (GAO found that the FXX) ia not adequately n ' 
torina the effects of its policy chanoea on reaf 

*' See, TTiird Compultr Inquiry, SO Fed. Ri 
"imlring (hereinafter cited ai Computer III). 



•' Denying preemption: e«. Louiaiaita Pub. Stni. Co 
Califamla v. POC, Civil No. 85-1112 (DC Dr. August 22 
Aatii ofRtg. UtiLCom-n v. FCC. 525 F. 2d 630 (DC Cir. 
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Louiaiaita Pub. Strv. Com'n v. FCC. 106 S. Ct. 1890 (1986); and 

22, 1986). Affinning pTBBmption; e™, Abi'J 

19T6) lactivitiea not undertaken to carry 
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y, and Computer and Communicationt. Inc. v. FCC. 6B3 F. 2d 198 (DC Cir. 1982) 

(stole action which fruatral« the goala of the FCC may be preempted). 

" Several statei ' " '^ - - " ■- 

"U,S. Corart. ai ._., _.__ 

torn, 31T U.S. 495 (I9S6); Oklahoma v. 



ta iianiawliiiiallj delegated authori^ aiay preempt abate ngulatan). 
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uoder the antitrust laws.** None of the proposed legialatioii, however, directly modi- 
fies the antitrust laws or indirectly changes the "primary juriadiction" of the feder- 
al courts over activities regulated by the FCC.*" 

The Dole bill preempts state rc^lator authority by not including the statutory 
Umitatiotu on the jurisidiction of the FCC contained in section 152(b) of Uie Commu- 
nications Act of 1934." Without the statutory protection of section 152(b), states 
would no longer have the power to regulate the telecommunications industry.*' 

The proposed legislation does not directly authorize the FXX to deregulate intra- 
state telecommunication services, but it does authorize the FCC to allow or prohibit 
r^ulated utilities to engage in unr^ulated activities similar to the provision (rf 
Part VIII(0 of the MFJ. These new powers would give the FCC preemptive author- 
ity over the states to deregulate whoUy intrastate services. 

The FCC alrea^ has the power to definitionally deregulate appropriate serv- 
ices," and the abibty to expand, ease or eliminate regulations over particular serv- 
ices.*" Definitional deregulation has been an adequate tool for federal and state reg- 
ulaton to draw the line between services, products, equipment and employees whidi 
should be sulyect to regulations and those which should not. There is no need to 
enhance the FYX7b powers to deregulate at this time. 

"nie ability of r^ulated carriers to provide regulated and unregulated services 
will intensify the need for increased regulation to prevent the cross-subsidization of 
unregulated activities by regulated activities." 

State regulatory agencies provide most of the auditing capability with which the 
telecommunications industry is monitored, and the feoertu government does not 
have the resources or management capability to replace these monitoring functions. 

If the telecommunications industry is to be deregulated in whole or in part, it is 
clear that federal and state authorities must cooperate. 
Coneliuion 

It may be appropriate to subject telephone companies to the Public Utility Hold- 
ing Company Act to minimize non-inte^vted diversification of telephone companies. 
Ine Dole hill does not effectively addreea the issue of primary jurisdiction and does 
not give the FCC additional authority to r^ulate the corporate stoucture <^ t^e- 
phone companies or the level of compensation between corporate affiliates. 

The assault on the sovereignty of the states and the federal system oi government 
implied by the Dote bill and other pending Congressional legislation is far too im- 

Girtant for the states to ignore. State governments have a vital interest in the regu- 
tion of intrastate telecommunications. 

Statehbnt or thb Tele-Commumicationb Association 
Tele-Communications Association hereby respectfully submits its written testimo- 
ny in response to the invitation of Chairman Itenforth for comment on S. 2565 and, 
in particular, Chairman Danforth's proposed amendments. TCA welcomes this op- 
portunity to express its members' views on the effect of the legislation and the Dan- 
forth proposals on ratepayers and hopes that these comments will assist the Com- 



" HR 3800 (Tauke bill), Telecommunicatioiu Equity Act of 1986, SB 2362 (Gore bill), and Tela- 
Gommunicationa Indiutiv Development Act of 1986, SB Z66E (Dole biUX SpecifiCBlly, Coiuran 
appeera to be concerned with the reetrictions contained in Section II D of the HfFJ. iMitai 
Slala V. Am. TeL £ Til Co.. 552 F. Supp. at 227 and 228. 

*• United Staia v. Am. Tei and Tel Co., 42T F. Supp. 67 (DD.C. m6) (Wsddy, J.], 461 T. 
Supp. 1S14(D.D.C. 19T8){Greene. J.) (ismie of primary jurudiction reconsidered by Judge Gnana 
aAar transfer of case from Judge Waddy. decnised); and n. IT n~ — 

" Hemoiwiduin ConcemiDS Federal Telecommun' ~ 
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sis of the Bill. CoDgreseional Record-Senate. June 18, 1986, page 3. 7T51 
the [FCCl} juriidictlQD under the 1934 Act by 47 U.S.C. lEZCb) would n 
akm s Jurisdictian under the Bill") 

*■ louitiona Pub. Stni. Com'n v. FCC. 106 S. Ct. 1S90 (1986). 

** Sea, CwnpuWr II, supra n. 2.; and Computer UI. supra n. 40. 

** Competitive Carrier R^ulatiim, First Report and Order, 85 FCC 2d 1 (1961) (otabliahiM 
the prindpal of fbrebearance from regulation), Sixtli Report and Order, 67 RR 2d 1S91 (IBBSl^ 
vacated and remanded, MCJ nieaimnumieatioiu Corp. v. FCC, 765 F. 2d 1186 OX? Or. 19U) 
(mandatory forefaearance not allowed). 

•■ See the iiBues pending before the FCC in Docket 86-111 in which the FCC propoaea to adopt 
accounting rulee for unregulated activities and afliliale tranaactione. Also aae the reaolutioa 
adopted l^ Uie Iliecutive Committee of the National Aaeodation of Regulatorv Utility C~ 
eioneia at the 1986 Mid-Summer Conference in which NARUC queatdona the FCCa junadi 
authority to preecribe accounting practicea for intrastate sarvicaa. 
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ffTATEMKNT OF INTKRIST 

TCA is an associatioii of telecommunications managers. Its members represent 
more than 1.000 teleconununications users, including state and local govemmenta, 
hoepitals, (wrporationB. univereitieB, and other small, medium and large institutiona 
throughout the Stat«8 of Arizona, California, Colorado, Oregon, and Washington. 
TCA's members are sophisticated users of the full range of telecommunications serv- 
ices and products. As such, TCA is vitally int«restsd in the effect that any l^pala- 
tion in this area will have on the availatnU^ and coot of t«lecammunicationa serv- 
kee to its memben and, ultimately, the coet of local government operations, educa- 
tion, health care and a variety of other servicee and in^ucta offerod by TCA's mem- 
bera. 

BACKOROUNn 

TCA has previously communicated its concerns to the Committee in reaponae to 
Qiairman Danforth's earlier request for comments "on whether Congress diould 



sion into new buMnoenon,' but noted that to do so was to create enormous potential 
risks for ratepayers — especially if Congress provided no guidelines for the fCX. TCA 
enmhasized uiat if lE^islation were enacted, Congress, at a minimum, should prohib- 
it RBOCs ftom using local telephone revenues, assets or personnel to subndiie un- 
rwulated business activities. In addition. TCA ureed that the BOCs' regulated local 
tue[rf)0ne aervice — and, ultimately, the users of such service — must be insulated 
from potential financial reverses occasioned by the BOCs' unregulated new business 
ventures. TCA also pointed out that if assets, personnel or information is shared or 
transferred, public telephone ratepayers must be appropriately compensated. 

Events since the filmg of those comments— paiticularly the growing concern in 
Congress and amoiwusers and businesses r^gaiijing the unfettered disCTetion which 
S. 2S66 gives the rcC— have reaffirmed TCA's earlier convictions. In the House, 
Representatives Swift and Tauke have propoeed the Telephone Ratepayer Protec- 
titm Amendment to H.R. 3800.* TCA has already announced its strong support for 
this amendment since it goes a long way toward meeting ratepayers' concerns. Rep- 
resentative Wyden has onered another approach to ratemver protection— an effort 
supported by Representatives Markey. Luken, Bryant, Leiand and Synar.* In the 
Senate, Chwrman Danforth has submitted propoeed amendments to S. 2S66— also 
aimed at protecting ratepayers. TCA sui^rts this continuing process to find the 
best appropriate provisions to safeguard ratepayers and competition. 

THK DANTOETH PBOPOSAU 



TCA agrees that "universal availability of affordable telephone service" and the 
preference fbr "oranpetition rather than government intervention" are laudable 
goals. Ifowever, TCA believes that there are other principles wtiich should guide the 
Craunittee in this con^deration of legislation. For example, as detailed bdow, TCA 
believes that it is imperative that safeguards be in place to protect ratepayers from 
any risk or potential for subsidizing the competitive ventures d the B0(>. TCA also 
s that Congress se^ to assure interconnection rights of competitive and private 



^ ^ . .. . n place to re-impose r^ulation 

tiiien required by marketplace changes. 

' TCA did point out, howavsr, that coniiderable BOC divsnificatiDi] bw slisad; taken plsM 
under current HFJ wiiver procadura. 
■ U2 CoH. Rac E 2983 (Augtat 16, 1386} (remarki of Ur. Swift). 
* Ut Ch^ Rsc U 6428 (Aupirt IS. 19S6) (ramrki of Hr. WydsoX 
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&) Waiver, Modipeation or Elimination of Current Retlrictions 

The process for waiver of consent decree reatrictiona contained in the Dsnforth 
proposals envisions FCC ccnsultation with various executive branch agenciea before 
granting anv waiver. While TCA agnem that the opinion of these agenciea me.j 
pnnre useful to any FCC determination, a formal s^Btem of coordination with ^ 
teast four separate executive agencies may prove unwieldy. If the aasuroed benefit (^ 
S. 2565 is to provide for swifter resolution of waiver requests, it is difficult to see 
how this unddined and cumbersome consultation will serve that goal. 

Moreover, TCA believes that in fairness to ratepayen, any proceos of intra-gov- 
emmental consultation should not take place in secret but rather in the context of 
a public proceeding in which users and other interested parties may participate. As 
Secretary Sikes said at the September 11 hearings with reference to decree court 
proceedings, questions raised by the MFJ restrictions are not private but public 
issues. TCA believes that there would be do benefit in substituting a closed-door pro- 
ceeding for a public court proceeding- And TCA ur^ that a public process will alao 
develop the best record for informed decision making by the FCC or any other gov- 
ernment agency. 

As to the criteria for waivers, TCA again urges that none of the criteria be used 
as a screen for unchecked BOC discretion. This is especially true for any intangible 
criteria such as "U.S. trade benefits" and "implications for national security/' In 
addition, as explained in more detail below. TCA believes that an^ waiver, modifica- 
tion or elimination of restrictions should depend on the availabiity of comparably 
efficient interconnection. These critera have also been proposed a* part of the Swift- 
Tauke Amendment to H.R, 3800. 

As to the "relevant market" question raised by Chairman Danfbrth, TCA has pre- 
viously indicated in its comments in the Justice Department's Huber Study Uiat 
this area is characterized by four product and service markets: (1) transmission serv- 
ices; (2) customer premises equipment; (3) informatira servicea; and (4) installatioD 
and maintenance. As ex[dained in those comments, TCA believes that the CPE 
market is vigorously competitive, that the information services market is, hy and 
large, highly competitive and that competition in the installation and maintenance 
market is generaAy item-specific. The transmission services market, of course, con- 
tinues to t>e characterized (both geographically and according to service) by various 
levels of competition— from interstate switched service, suidi as that provided 1^ 
AT&T and the BOCs, which is characterized by some competition, to local exchange 
service, which remains non-competitive. 
(3) FCC/StaU R^ulalion 

Of central concern of TCA's members is effective regulation to ensure that users 
do not unfairly fund the RBOCs' unregulated ventures. This is why TCA strongl? 
supports the Swift-Tauke amendment, whi(ji specifically prohibits cross-subsidiza- 
tion and requires the FCC "to prescribe rules to carry out" this prohibition. TCA 
believes that this may best be carried out by requiring the FCC to^promulgate cost 
assignment and cost allocation rules which are consistent with FDC principles and 
which maximize direct assignment of costs. 

A similar concern was expressed by several Committee members during the Sep- 
tember 11 hearings. As Senator Exon said, the potential harm to ratepayers is a 
'Undtimate concern that tends to get lost." And without ex(ilicit guidelines for the 
FCC to follow, as Chairman Danforth pointed out, the Commission might simply "go 
to it" and give the HBOCs unfettered discretion. 

TCA also notes that the need for close regulatory observation comes at a time of 
limited resources for FCC staff. This situation is sugKeeted by Chairman Danfbrth's 
question as to whether the Commission should be allowed to accept certification of 
outside public accountants in lieu of conducting its own audits. In TCA's view, the 
Commission must intimately involve itself in periodic audits in order to mak« its 
independent public interest determination that no cross^ubsidization is taking 
place. This determination should be at the heart of the Commission's responsibility 
under S. 2565 and ought not be detesated to "outside public accountants." 

TCA believes that the States are not only hampered by limited resources but in 
many instances by a lack of uniformity among the States on matters such as cost 
allocation. This was recently illustrated in the Huber Study conunents of the Tele- 
communications Committee of the Western Conference of Public Service Commis- 
sions. 'There, the Committee noted that while "[cjonventional practice has uaed coat 
allocation factors in a fully distributed cost study to allocate jomt and common costs 
to the various services[,] . , . [tjhe absence of a consensus on these (Mst allocatkHi 
factors precludes state commissions from having confidence that croe»«ufaBi^zati«i 
has been effectively prevented." 
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Even so. as TCA has argued in Phase I of the FCC's Third Computer Inquiry, TCA 
believes that the States must retain substantial authority to take ref^atory action 
to make sure that ratepayers are properly protected. In fact, TCA has urged the 
PCC to clarify the extent of its Computer III preemption to iind that States have the 
responsibility to ensure that carriers subject to state jurisdictian are not allowed to 
take advantage of their monopoly ratepayers. Consolidated OpposiUan of Tele-Com- 
municatio/is Association to Petitutiu for RecoJuidemtion (CC Docket No. S&-229) at 
26. 

(4) Asset Transfers 

TCA continues to believe that any transfer of assets, information or persomiel 
should be made only at fair market value.* TCA understands this to be the thrust of 
the Swift-Tauke amendment to H.K. 3800, which provides that the PCC shall estab- 
lish rules governing the "transfer of assets" between "a company providing tele- 
phone service and related companies" in order to "protect the interesta of ratepay- 
ers of telephone service. TCA applauds this effort and merely suggests that any 
final version clarify that the provision applies to assets, information or personnm 
and that transfers to unregulated operations be made only at fair market value. In 
addition, the determination of what constitutes fair market value should be made 
mly after opportunity for public comment. 

(5) Interconnection 

TCA believes that ultimately, open network architectures offer a promising 
avenue of equal access for users. In the short term, however, TCA supports the ef- 
forts to develop comparably efficient interconnection. To this end, TCA agrees wlOi 
the purpose of section 4(b) of the Swift-Tauke Amendment that RBOC en^ into 
information services shall be available only if there are in effect rules prescribed by 
the Commission whch ensure that other iiLFormation service providers have opportu- 
nities for interconnection to the telephone service facilities of the Bell operating 
company which are comparable to the interconnection provided by the Bell operat- 
ing company to itself or to any affiliate of such company. 132 Cang, Rec, E^989 
(August 16, 1986). 

As the Joint Explanation of this provision makes clear, it gives the BOCs every 
incentive to ensure that others have a fair opportunity to compete and assures that, 
to the extent new services require use of the existing telephone networks, there will 
be a stiHring of network costs not only by the BOCs, in their role as information 
service providers, but also \ty others offering information services. 132 Cong. Rec. 
E2990 (August 15, 1986). > TCA believes that these CEI proposals are large stei» in 
the right direction although they do not solve all the proUwns. 
(6} Financing 

TCA believes that the Swifl-Tauke Amendment likewise provides a reasonable 
touchstone with r^ard to financing iaaues. Section 6(e) of the Amendment requires 
the Conuniasion to ensure that costs incurred in the line of business shall not be 
reassigned to the telephone service "except upon a Stowing that the customms of 
telephone service will nenefit" Moreover, the Amendment prohibits any structural- 
ly separate business venture from obtaining credit "under any arrangement that 
would permit a creditor, upon default, to have recourse to the assets of the tele- 
phone service affiliate." 132 Cong. Rec. E2989 (August 15, 1986). As the Joint Expla- 
nation states, the amendment will "insulate ratepayers from having to pay for 
failed ventures ... Any tosses will have to be abserbed by shareholders or by other 
competitive Imes of business." 132 a>ng. Rec. E299] (August 15, 1S86). TCA believes 
that these are reason^le proposals that represent the minimum protection neces- 
sary to saf^uard ratepayers if new business fail. 



' As TCA pointed out in its July 3 cmnmenls tc the Conunitlee. the need for saf^uards in thii 
area ii Eraphically illustialed by^a recent staff study of the California Utility CanuniBnoD on 
Pacific Bell a relatiaiu with ila affiliatea. The stafF report concluded among other things, that (I) 
"Pacific Bell and its ratepayera were [not] adequately compensated for the value of expert* alld 



■nanogen permanently transferred or loaned to the affUiata"; (2) "propertiee were transforrad 
(from Fadnc Bell] to PacTel Properties below fair market value, thui ahort changing the rata- 
peyerai" and (3) Pacifli: Bell and iti ratepayera "are not being adeiiuately compenwted for tbs 
customer referrals Pacific Bell is providing to its affiliates," racTel Report. Executive Summary 
at 2. 3, 

* Again, it is important that the coata aaaociated with devekipdnp ONA and CEI be allocated so 

•: not (o ihortchan^ ratepayers. Since tbeee advances are essentially Caused by the necessity of 

Dtecting competition becauae of the entry of a moDopoly into competitive ventures, TCA be- 

ivee that the Costa of derelopiiig ONA and CEI should be •ttributed laisdy to the BOCk' new 



oimpetitive ventures. 
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TCA now believea that it would be resBOnable to require that new busmesBes 
which are not telecominuniCBtiDii»^ependeiit should be operated aeparate subsidiar- 
iee. Thia ib the Bimpleet and most prudent way to make croBS-subsidizatioii more dif- 
ficult since it makes intracompany transections more obvious. It should alao have 
the added benefit of reducing common costs. This restriction, if made statutory, 
would also ensure that the FCC will be unable to engage in what RepresentatiTe 
Markey has described as a "willingness to abandon structural separation require- 
ments in the absence of adequate alternatives," a practice that revefds "a propensi- 
\g to jump off the diving board before checking the pool." 132 Craig. Rec. H6431 
(August 15, 1986); remarks of Mr. Markey). 
(8) Judicial Review 

As a final matter, TCA notes that pursuant to the Commission's interpretation of 
Papago Tribal Utility Autkoiity v. F.E.R.C, 628 F. 2d 235, eert denied. 449 U.S. ID61 
(1980), the Commission has taken the position that a number of its proceedings are 
not sulgect to judicial review.* TCA urges that any l^islation make clear to &ke 
Commission that its decisions regarding the MFJ are subject to court scrutiny. 

COKCLUSIOK 

TCA again urges the Committee to weigh the interests of ratepayer* in any l^is- 
lation r^arding the current restrictions on the RBOCb, TCA appreciates this oppor- 
tunity to convey its members' continuing concerns and hopes to be able to be of as- 
sistance to the Committee in providing any further information or comments. 

Statuont op Donau) Vial, pRBsmzNT California Pubuc Ufiunn Cohhibion 

Mr. Cliairman and Members of the (Committee, my name is Donald Vial. I am the 
President of the California Public UtUities (Commission ("CPUC"). I am filing these 
comments on behalf of the CPXSC, The CPUC is an administrative agency estab- 
lished under the Constitution and the laws of the State of California. Pursuant to 
stote law and the Communications Act of 1934, 47 U.S.C. 152(b) and 221(b) ("1934 
Communications Act" or "Act"), the CP\JC exercises general r^uletory jurisdiction 
over intrastate communications carriers to ensure that conditions of entry and serv- 
ice, and the level of rates, are reasonable. In exercising its duties, the CPUC is 
charged with protecting the interests of the people of C^ifomia. As a part of this 
responsibility we take a strong interest in S. 2565, the proposed Federal Conununi- 
catioDS Policy Act of 1986, and the amendments to that proposed Act that Chainnan 
Danforth has put forth. We appreciate ttie opportunity to comment to you on S. 
2565 and the amendments. 

The essential objective of S. 2565 is to transfer the day-to-day oversight of the 
AT&T and GTE consent decree from the arena of the courts to the arena of the 
regulatory commission. We believe that this is a laudable goal. The administration 
of the consent decrees has become a much more elaborate and cumbersome process 
than anyone could have expected when the decrees were entered into in 19^. Spe- 
cifically, the oversi^bt of the decrees has drawn the District Court into the detailed, 
day-today regulation of the telecommunications industry. This is not a role for 
which the court is well-suited. As Senator Dole indicated when he introduced S. 
2566: Congress never intended that the anti-trust enforcement machinery be used 
for the long term, day to day regulation of industries ... The expert r^ulatory 
agency has the resources to addr^s these subtleties — and on a continuing basis. 
(Congressional Record, June 18, 1986, S. 7743). 

Whoever oversees the consent decrees must decide whether telephone companies 
^ould be able to diversify into services now prohibited by the decrees. This form of 
diversification carries wiQi it both potential risks and potential benefits to consum- 
ers, investors, and the nation as a whole. There are many reasons to believe that a 
full time r^pilatory commission is better situated than a court to evaluate these 
risks and benefits and to make detailed judgments about the desirability of diversifi- 
cation into each activitiy now prohibited by the decrees. Specifically, a regulatory 
agency has greater expertise and technical resources than a court, such t£at it is 
generally much better equipped than a court to act in a thorough and expeditious 
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roannar. Begulaton are also in a better podtuHi to eneure that the benefita of diver- 
sificotion are achieved while impaein^ rules that minimize the accompanying risks. 

While the basic ottjective of S. 2666 is laudable, the pn^ioaed method t/adiieving 
thia goal is aenouolv flawed and renders the measure unsupportabla in its preemt 
form. The method uiat is proposed in the Bill is essentially to transflBr oversight of 
the decrees fhim the U.S. District Court of the District of Columbia to the Federal 
Communications Commission ("FCC"). The problem with this method is that it 
greatly expands the reach of the Federal Communications Commission and therol^ 
substantially alters the existing federal/state jurisdictional balance in telecmnmum- 
cations. Is this a sensible policy? We believe not It is not necessary, nor desirable, 
fbr Congress to drastical^ change the existing federal/state juirisdictional balance in 
telecommunications in order to give the dajr-to-day regulation of the industry back 
to the r^uletora. Indeed, this fimdamental jurisdictional change is likely to thwart 
the veiv goals of S. 2565 itself. 

We should be clear that a2e66 would ugnificantly alter the federal/state jurisdic- 
tioaal Vlffnr* in telecommunications. Tne Memorandum accompanvdn^ S. 2666 
■ttfee tjiat the "limitations placed on the ComroiBdon's [FCCst jurisoiction under 
the 19S4 Act by U.aC. 162(b) would not apply to the Comnussioii's jurisdiction 
under the Bill." These are precisely the limitations in the 1934 Communications Act 
which preserve jurisdiction over intrastate services for the states. 

Some may ai^ue that the Bill only i»«empts the states in a single narrow area of 
regulatory activity, leaving the federal/state balance envisioned oy the 1934 Com- 
munications Act in place fbr most communications services. For example, the 
Memorandum accompanying the Bill states that: "The Commission'B [FCC^s] juris- 
diction is expanded, nowever, only to the extent necessary to empower it to adopt, 
admbiister, enforce, modify, or rescind provisions parallehng the substantive provi- 
sions <tf the decrees." 

Unfortunately, this conception of a narrow jurisdictional grant is unrealistic and 
misl wading It cannot be achieved in practice. Consider what is entailed with the ef- 
ftetive administration of the decrees. Suppose the FCC decides to allow local tele- 
j^ume companies to enter information service and long distance service markets. 
The decision will need to be accompanied by dedsions regarding the proper tde- 
phcme company corpwate organisation and the proper cost allocation rules dividing 
mformation service and long distance service activities from monopoly local ex- 
dtange activities. As information services and long distance services be^ to grow 
in importance for the local telei^one companies, uiese rules will begin to substan- 
tioUy aSbct the level of local rates and the financial risks to which local ratep^ers 
are exposed. A state regulator, having no authority over the long distance and infbr- 
mation services, nor over the way costs are allocated between those services and 
local exchange servicee, will at that point have very little effective authority to 
asnire that the provision of long distance and information services do not advenely 
affect the cost and quality of local exchange services. In the end, "narrow" FCC au- 
thority over the decrees will stdistantially affect the level of local rates and the fi- 
nancial risks to which local ratepayera are ezpoeed, and significantly cmstrain state 
regulation. 

It is not a sensible national policy to drastically alter the existing federal/state 
balance in telecommunicaticms r^u&tion in the enort to try to "give the regulation 
at the industry back to the regulators." Hie CPUC does not make this point simply 
as an empty efibrt to preserve "turf'. Rather, it goes to the heart of the olqectives 
of S. 2565 and whether th^ can be achieved. The basic problem with the jurisdic- 
tional framework of S. 2666 is that the FCC is not in a substantially stronger peai- 
tion to handle the oooaent decrees than is the District Court. Effective administra- 
tion of the consent decrees, like telecommunications regulation in general, requires 
the resources and capabilities of the state commissions. 

To administer the decrees, regulators will need to evaluate telephone company pe- 
titions to remove the prohibitions that tiie decrees place on their activities, such as 
the limitations on entry into interLATA long distance service, information services, 
and equipment manufacturing. R^ulators will also hear from competitors in these 
markets that are worried about potential predatory tactics bv the telephone oompa- 
niee. Further, regulators will hear fixMn consumer groups that are concerned that 
tdephone company diversification will upoee them to higher risks and higher local 

To evaluate whether and in what form telephone company diversification into 
these markets should be allowed, regulators will need to do two things. First, they 
will need to analyze the nature of the market that the telephone company seeki to 
Miter. Is it a competitive or monopoly service? If the latter, should tiiere be aime 
lifulatacy control over the telephone companies' activities? If it is a competitivs 
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service, what riskB does telephone company involvement create for the company's 
basic local telephone business and its local ratepayers? 

Second, if telephone company involvement is allowed, regulators will need to 
decide what kind of relationship should exiBt between the new venture and the com- 
pany's local exchange operations. Should there be a requirement for a separate sub- 
ndiary? Should there be limitations on the financial exposure of the parent tele- 
phone company to the diversified activities of its subsidiaries? What should be the 
cost allocation rules governing the separation of activities between local exchange 
and the other divenined activities? 

Both the FCC and the state regulatory commisBions are capable of developing ge- 
neric cost allocation rules to separate local exchange and diversiiied activities. But 
the state commissions are more capable at handling the other important questions 
listed above, in particular the analysis of markets. Markets in telecommunications 
vary significantly by region, as do telephone company strategies and capahilitiea. 
The market for packet switching services is far different in, say, the "Silicon 
Valley" in California than it is in, say, a rural part of Missouri. The entry of Pacific 
Telesis into the competitive Silicon Valley market will call for different rules than 
tiie entry of Southwestern Bell in rural Missouri, where it will be a limited monopo- 
ly service. Similarly, telephone company entry into long distance service will carry 
with it much different implications in a state with dense, high volume toll markets 
with significant equal access penetration that it will in states with less competitive 
rural areas and lower equal access penetration. Finally, telephone company involve- 
ment in markets now prohibited by the decree will carrv with it different implica- 
tions depMiding on the corporate organization of the telephone company, its busi- 
ness strat^y, and its institutional capabilities. It may be quite Intimate to impose 
a stnictunir separation requirement on a company with a persistent record of c ross 
aubeidization while not doing so in the case of another company in another state or 
region. 

State regulators are better able to address these issues because they are closer to 
the companies to which the consent decrees apply and to the markets that they seek 
to enter. State commissions have greater resources with which to tackle the ccmu- 
plex questions arising from the administration of the decrees. The effective adminis- 
tratitm of the decrees will not simply require a few sweeping judgmenta about tele- 
phone company diversification. Rather, it will require expeditious and expert han- 
dling of a myriad or detailed, technologically complex questions about particular 
service markets ranging from protocol conversion to network software development 
to interLATA toll. As a practical matter, to undertake this effort the resources of 
the FCC are not substantially greater than those of the District Court and the De- 
partment of Justice. They are dwarfed by the resources of the state commissionB. 
The telecommunications staff of the California Public Utilities Commission alone is 
nearly as great as that of the FCC, The FCC does not have the resources to undei^ 
take in depth evidentiary hearings of the kind that states regularly undertake (the 
FCC generally relies instead on rulemakings). Yet this Itind of hearing will be re- 
quired to analyze telephone company proposals to enter new markets. 

If the juriscuction over the consent decrees is transferred to the FCC, one of two 
developments could occur. First, the agency may attempt a thorough, case-by-case 
review of individual telephone company petitions to modify the decree. Second, the 
agency could choose to move faster by issuing some generic policies and rules to 
govern the decrees and telephone company efforts to modify the decrees. 

Given the resource constraints of the agency, the first course of action is likely to 
create a cumbersome, slow moving process not unlike the District Court's waiver 
process. We therefore expect the latter course to be more probable. Unfortunately, 
this broad approach to the decrees is not likely to recognize differences between 
telecommunications markets across different re^ous nor between the telephone 
companies themselves. Further, the enforcement of any generic rules, such as cost 
allocation rules that protect against cross-subsidies, mil be difficult at best for a 
single agency in Washington to achieve. 

The FCC's recent Computer m decision is a relevant example of the weaknesses 
of this kind of generic rulemaking. The rulemaking dealt wiui telephone company 
involvement in enhanced services", which can be considered identical to the inform 
mation services aiddreftsed in the consent decrees. The basic thrust of the new FCC 
policy is to allow telephone company involvement in enhanced services on a non- 
Btructurally separated basis, to consider such services as competitive and unregulat- 
ed, Euid to preempt anv state regulation of intrastate enhancM services which is not 
entirely consistent with FCC policy. 

While we generally support telephone company involvement in enhanced services, 
the FOCs policy is much too generalized and luuform to be an effective source of 
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r^ulatory oversight over this form of diversification. It doesn't recognize the nu- 
ances. While we believe that structural separation should not be required for moat 
enhanced services, it does make sense in certain instances (e.g., when this activi^ 
spills over into terminal equipment sales). Similarly, while some enhanced services 
are competitive and should be unr^tulated, many others are not. For example, 
many of these services, such as central office voice storage, should not be unregulat- 
ed and "below the line"; rather, they should be regulated, become a part of the tele- 
phone company revenue pool, and a source of revenue contribution to keep basic 
telephone rates low. 

In California we are generally supportive of telephone company involvement in 
new information services. The local exchange companies can potentially bring infor- 
mation services to a broader group of citizens at lower costs. But this involvement 
in new services is not without risks. It must be accompanied by careful regulatory 
scrutiny of the parent company relationship with the new ventures. Historically, 
our Commission has developed emrtiae with these questions as it monitored Pacific 
TelephfMie's relationship with AT&T and Western Electric. We now apply this ex- 
pertise in cases where we have developed cost methodologies for new data services 
undertaken by the local exchange companies, cost allocation rules for Pacific Bell- 
Pacific Telesis affiliate relationships, end diversification guidelines for utility hold- 
ing companies. 

This kind of effort can continue and be expanded to cover questions related to the 
consent decrees. While we generally support the concept of a federal-state joint 
board to resolve technical, nonjurisdictional issues, we believe that it is essential 
that the issue of jurisdiction over intrastate matters be reserved exclusively to the 
states. Therefore, before we can consider supporting the ttasic goals of S. 2665, S. 
2665 must be amended to expressly retain state jurudiction over intrastate service 
under Section 152(b) of the Communications Act of 1934. For over 60 years the juris- 
dictional fi-amework of the Act has worked reasonably well and has proven flexible 
enou(^ to be adapted to industry changes. The existing framework also gives the 
PCC authority over telephone company entry into national or global markets now 
prohiUted by the decrees, the states authority over entry into more localized intra- 
state markets, and a process of n^otiation or court interpretations to handle the 
grey areas in between. 

If Congress would like to rewrite the 1934 Communications Act and reformulate 
the current r^ulatory framework that grows out of the Act, it should do so directly 
and not as an ailjunct to trying to solve another problem, namely, overinvolvement 
of the District Court in the day-U^^y r^fulation of the industry via the consent 
decrees. We agree that the latter problem needs to be addressed and believe that it 
makes sense to give the oversight of the decrees to federal and state telecommunica- 
tions regulators. But we do not think that the 19S4 Communications Act should be 
indirectly rewritten at the same time, significantly changing the dual federal/stata 
regulatory framework in telecommunications. To solve the consent decree problem 
wrnle preserving the framework of the 1934 Communications Act we would support 
the amendment of S. 2565 with the single amendment that is attached for your 

Mr. Chairman and Members of the Committee, thank you for considering the 
views of the CPUC on the important issues raised by S. 2666. 
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